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Shall the Supreme Court Have 
New Blood? 


Rosert M. HuntTer* 


The President’s message to Congress on February sth was 
not simply a proposal to enlarge the Supreme Court as some 
of the newspaper headlines implied. It recommended legisla- 
tion to accomplish four purposes: (1) the appointment of addi- 
tional judges in all federal courts, including the Supreme 
Court of the United States; (2) the temporary assignment of 
circuit and district judges to relieve congested dockets in the 
trial courts; (3) assistance to the Supreme Court in supervising 
the conduct of business in the lower courts by the appointment 
of a Proctor; and (4) permitting direct and immediate appeals 
from the district courts to the Supreme Court in cases in which 
the trial court determines a question of constitutionality of an 
act of Congress.” 

The federal system of courts consists of the Supreme Court, 
Circuit Courts of Appeals, District Courts, and some special 
courts in Washington, e.g., the Court of Customs and Patent 
Appeals, the Customs Court, and the Court of Claims. There 
is one Circuit Court of Appeals with three or more judges for 
each of the ten circuits into which the country is divided. Each 
circuit consists of several districts, there being 85 districts 
altogether. Some districts cover an entire state; others, a part 

*Assistant Professor of Law, Ohio State University. 

* U.S. Law Week, Feb. 9, 1937. (Vol. 4, Index 669). 
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of a state. The more populous districts are subdivided into 
divisions with one or more district judges in each division. 

The report of the last conference of Senior Circuit Judges 
which met in October, 1936, stated that in 51 out of a total of 
85 judicial districts the business of the district courts is current. 
In 34 or more than one-third the dockets are in a state which 
requires delay for the trial of cases at issue.” In such a state of 
affairs, with more than one-third the districts behind their 
dockets, it seems to be the plainest kind of common sense to 
utilize, wherever possible, the services of judges whose dockets 
are cleared, and such mobile judges as may be appointed if this 
legislation is adopted. This is largely an acceptance for the 
federal system of a scheme which has been in effect in Ohio 
for many years. Without it the Cuyahoga County Court of 
Appeals and Common Pleas Court would have been much 
further behind their dockets than is the case, or the number 
of judges elected in the county would have been doubled, or 
nearly so. 

The creation of the position of Proctor for the Supreme 
Court is merely a device to make this scheme for assigning 
circuit and district judges function efficiently. The proposal for 
direct appeals from districts courts to the Supreme Court is 
merely an extension of the rule which now permits such direct 
appeals from the statutory three judge courts. These are speci- 
ally assembled district courts called together to determine cer- 
tain questions under the Anti-Trust* and Interstate Commerce 
Laws* and applications for temporary or interlocutory injunc- 
tions against the enforcement of state statutes, or administrative 
orders claimed to violate the federal constitution.* A bill ex- 
tending the direct appeal from district court orders prohibiting 
compliance with federal laws was considered by the last Con- 
gress. Chief Justice Hughes and Justices Van Devanter and 


2 U.S. Law Week, Feb. 9, 1937, p. 2 (Vol. 4, Index 670). 
% 45 U.S.C.A. sec. 28, 29. 
* 49 U.S.C.A. sec. 44, 45. 
5 28 U.S.C.A. sec. 380. 
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Brandeis appeared before the Judiciary Committee of the 
Senate at the invitation of the chairman. The Chief Justice 
expressed the opinion that the bill was unnecessary because 
the Supreme Court, under existing law, could bring up any such 
case on certiorari in advance of decision by the Circuit Court of 
Appeals, and cited cases in which it had been done.* He might, 
also, have cited many more cases in which it has not been done 
with the result that months or years of delay have taken place. 
The T.V.A.’ and Duke Power Company* cases are two which 
suggest themselves as examples of the long and expensive de- 
lays made necessary by the present procedure. Two objections 
made by the Chief Justice to the bill then under consideration 
could easily be eliminated in carrying out the President’s pro- 
posals. One of the objections to the former bill was that only 
a preliminary matter would be involved in the appeal to the 
Supreme Court. The present proposal calls for a direct and 
immediate appeal on the merits with precedence over all mat- 
ters pending in the Supreme Court. This would also remove 
a second objection to the former bill—that it would increase the 
number of cases in which the court would be required to grant 
or deny review. It is to be presumed that the President con- 
templates a law which will save the Court that trouble and 
require a consideration on the merits of the appeal. As a part 
of this proposal it is suggested that no decision or injunction 
be issued on a constitutional question without previous and 
ample notice to the Attorney General and an opportunity for 
the United States to present evidence and be heard. This again 
seems to be entirely reasonable. For the machinery of govern- 
ment to be stalled by an injunction issued without notice to its 
chief law officer seems an unwarranted failure to recognize the 
coordinate character of the other two branches of government. 
® U.S. Law Week, Feb. 9, 1937, p. 2 (Vol. 4, Index 670). 


* Ashwander v. Tennessee Valley Authority, 297 U.S. 341, 56 Sup. Ct. 


466 (1936). 
8 Greenwood Co. 8. C. v. Duke Power Co. (C.C.A. 4th Cir.) 81 F. (2d) 
986, In Supreme Ct. 81 L.Ed. 149, 57 S. Ct. 202 (1936). 
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To permit cases, which may decide large questions of policy 
and power, to get off to a bad start, which later handicaps the 
government, seems useless and improper. One of the most 
respected members of our faculty has performed a service in 
pointing out the necessity of having a proper record of facts 
in constitutional cases.” Time after time such cases have been 
disposed of, in a certain way, because of defects in the record. 
Giving the government a fair chance to avoid such an unfor- 
tunate result is only practical justice. 

The specific provision for additional judges is as follows: 


“Sec. 1. (a) When any judge of a court of the United States, 
appointed to hold his office during good behavior, has hereto- 
fore or hereafter attained the age of seventy years and has held 
a commission or commissions as judge of any such court or 
courts at least 10 years, continuously or otherwise, and within 
six months thereafter has neither resigned nor retired, the 
President, for each such judge who has not so resigned or re- 
tired, shall nominate, and by and with the advice and consent 
of the Senate, shall appoint one additional judge to the court 
to which the former is commissioned. 

“Provided, That no additional judge shall be appointed 
hereunder if the judge who is of retirement age dies, resigns, 
or retires prior to the nomination of such additional judge. 


“(b) The number of judges of any court shall be perma- 
nently increased by the number appointed thereto under the 
provisions of subsection (a) of this section. No more than fifty 
judges shall be appointed thereunder, nor shall any judge be 
so appointed if such appointment would result in 


“(1) more than fifteen members of the Supreme Court of 
the United States, 

“(2) more than two additional members so appointed to 
the circuit court of appeals, the Court of Claims, the United 


*Professor C. D. Laylin, unpublished paper read at legal institutes at 
St. Clairsville and Canton. 
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States Court of Customs and Patent Appeals, or the Customs 
Court, or 


“( 3) more than twice the number of judges now authorized 
to be appointed for any district, or in the case of judges ap- 
pointed for more than one district, for any such group of 
districts. 

“(c) That number of judges which is at least two-thirds of 
the number of which the Supreme Court of the United States 
consists, or three-fifths of the number of which the United 
States Court of Appeals for the District of Columbia, the Court 
of Claims, or the United States Court of Customs and Patent 
Appeals consists, shall constitute a quorum of such court. 


“(d) An additional judge shall not be appointed under the 
provisions of this section when the judge who is of retirement 
age is commissioned to an office as to which Congress has pro- 
vided that a vacancy shall not be filled.” 


It would seem that there is no real objection to this pro- 
posal in so far as the lower courts are concerned. As has been 
indicated, many of these courts are behind their dockets.” 
Where judges eligible to retire by reason of reaching seventy 
years and having served 10 years or more do not care to retire 
at full pay or resign, additional judges are to be appointed. 
One can well believe that such a plan would give us a more 
efficient administration of justice in the lower courts. To a 
certain extent it is susceptible of the charge of “packing,” which 
is used particularly with reference to the Supreme Court. It 
is unquestionably an advantage to the government to win law- 
suits in the lower courts, even if an appeal to the Supreme 
Court is necessary. This proposal for additional district and 
circuit judges to supplement and possibly, in effect, to cancel 
the older judges who have been on the bench for many years, 
would probably improve the chance of favorable court action 


© This is true of both the Circuit Court of Appeals of the Sixth Circuit 
and the District Court for the Southern District of Ohio. 
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on congressional legislation. The effect in that direction is not 
sufficiently obvious and inevitable that it needs to be viewed 
with alarm. 

Adding Supreme Court Justices is one of many suggestions 
for dealing with the problem of judicial supremacy. Before 
any progress can be made in discussing such a proposal a pre- 
liminary question must be asked and answered: Is any tamper- 
ing with the present balance of power desirable? There are 
many people who sincerely hold the view that the power now 
lodged in the Supreme Court is not too great and that the 
Court as now constituted is well suited to exercise such power. 

It is undoubtedly true that many of those who object most 
vehemently to any proposal to tamper with the Supreme Court 
are actuated by motives of self interest or of party politics. 
These gentlemen piously, and many others sincerely, declare 
that we live under a government of laws and not of men, and 
that the Supreme Court must be supreme. If much repeating 
makes a thing so, then it is true that we have a government 
of laws and not of men. However, there are many who regard 
the statement as a catch phrase which has had little significance 
since 1780 when it was incorporated into the Massachusetts 
constitution. The words of the present Chief Justice of the 
United States Supreme Court spoken when he was Governor 
of New York express the truth in a straight-forward language: 
“We are under a Constitution, but the Constitution is what the 
judges say it is.” Mr. Justice Stone, in his dissenting opinion 
in the A. A. A. Case uttered a statement which expresses the 
same idea in other words. He said, “The power of courts to 
declare a statute unconstitutional is subject to two guiding 
principles of decision which ought never to be absent from 
judicial consciousness. One is that courts =: conceriied only 
with the power to enact statutes, not with their wisdom. The 
other is that, while unconstitutional exercise of power by the 
executive and legislative branches of the government is subject 
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to judicial restraint, the only check upon our own exercise of 
power is our own sense of self-restraint.””* 

Those who take issue with these pronouncements by the 
two honored members of the Supreme Court will have diffi- 
culty accounting for the many reversals of position which will 
be found in the record of any court of last resort. When the 
Legal Tender cases were decided, the first one holding the 
Legal Tender Act of Civil War days unconstitutional by a 
4 to 3 decision,” and the second, a short time later, holding the 
same act constitutional by a 5 to 4 decision,”* was it the Consti- 
tution speaking, or some very human men? The question as to 
whether President Grant packed the Supreme Court to cause 
this reversal has never been satisfactorily answered. It is a fact 
that two additional judges were appointed by him on the very 
day that the first decision was announced. It is also a fact that 
these two Justices Strong and Bradley voted with the former 
minority to make a new majority of 5. It is claimed that this 
was a pure coincidence and it may well have been.” Be that as 
it may, it is difficult, in view of such an occurrence, to preserve 
the childlike faith in the inexorability of constitutional law and 
its remoteness from the thoughts and desires of the men who 
pronounce it. 

In the Ohio Supreme Court Reports there are many in- 
stances of the overruling of earlier cases upon the faith of which 
men had actecl. In a recent case having to do with the men- 
tioning of insurance in the voir dire examination of jurors in 
automolusle accident cases, the Chief Justice concurred with the 
‘ajority of the Court “with the regret that by this decision 
this court reverses its position on this highly controversial ques- 
tion for the second time within the brief period of approxi- 


“United States v. Butler, 297 U.S. 1, 56 Sup. Ct. 312, 80 L. Ed. 477 
(1936). 

‘® Hepburn v. Griswold, 8 Wall. 603 (U.S.), 19 L. Ed. 513 (1869). 

3 Legal Tender Cases, 79 U.S. 457, 20 L. Ed. 287 (1870). 

‘* Warren, The Supreme Court in United States History, Vol. 3, p. 239. 
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mately a year and a half.”"* How is this accounted for? Simply 
by the fact that changes in the personnel of the Court bring 
about changes in the belief as to what the law is or should be. 
How else could it be with honest self-respecting men placed in 
a position in which they are required to deal out justice as they 
see it? 

However, it does not follow that, because one shares the 
view that the Supreme Court has the power to impose its own 
views of social and economic matters upon the country, the 
President’s proposal will be accepted as the most desirable step 
to take. One may be entirely satisfied to admit frankly that 
the majority of the nine members holds the power of staying 
reform and be quite willing to allow the power to remain just 
there. Again, one may feel that the power is not fortunately 
so placed and yet disapprove of the President’s method of re- 
moving it. There are 25 or 30 proposed bills now pending in 
Congress, each attempting to deal with this problem in a fash- 
ion somewhat different from the others. Such proposals have 
run the gamut from depriving the Supreme Court of all power 
to declare federal laws unconstitutional, to the President’s 
measure, which, it is submitted, is the mildest and least revo- 
lutionary of the entire lot. 

It is not the first time that unpopular decisions by the 
Supreme Court have caused a clamor for some means of curb- 
ing the power of the Court. In our own time it is easily re- 
called how urgently Theodore Roosevelt advocated a reform 
in this direction. It is probable that many eminent members 
of his party shared his enthusiasm for such a proposal. He 
appeared before the Ohio Constitutional Convention of 1912 
and gave the members the benefit of his views upon reforms in 
government. After discussing the recall of judges as a last 
resort and preferable to impeachment he proceeded as follows: 
“Therefore, we should be cautious about recalling the judge, 


S Dowd-Feder, Inc. v. Truesdell, 130 Ohio St. 530, 536, 200 N.E. 762, 
765 (1936). 
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and we should be cautious about interfering in any way with 
the judge in decisions which he makes in the ordinary course 
as between individuals. But when a judge decides a constitu- 
tional question, when he decides what the people as a whole 
can or cannot do, the people should have the right to recall 
that decision—not the judge—if they think it wrong. We 
should hold the judiciary in all respect; but it is both absurd 
and degrading to make a fetish of a judge or of anyone else. 
Abraham Lincoln said in his first inaugural: ‘If the policy of 
the government upon vital questions affecting the whole people 
is to be irrevocably fixed by decisions of the Supreme Court, 
* * * the people will have ceased to be their own rulers, 
having to that extent practically resigned their government 
into the hands of that eminent tribunal. Nor is there in this 
view any assault upon the courts or judges.’ Lincoln actually 
applied in successful fashion the principle of the recall in the 
Dred Scott Case. He denounced the Supreme Court for that 
iniquitous decision in language much stronger than I have ever 
used in criticizing any court, and appealed to the people to 
recall that decision—the word ‘recall’ in this connection was 
not then known, but the phrase exactly describes what he advo- 
cated. He was successful, the people took his view, and the 
decision was practically recalled.” 

The convention wrote into the Ohio constitution the fol- 
lowing provision: “No law shall be held unconstitutional and 
void by the Supreme Court without the concurrence of at least 
all but one of the judges, except in affirmance of a judgment 
of the Court of Appeals declaring a law unconstitutional and 
void.”*’ It is somewhat surprising to discover how little oppo- 
sition there was in the convention to this proposal when made. 
It was originally proposed to require the unanimous concur- 
rence of the seven members of the court before a law could be 
held unconstitutional. The present form was as far as the 


*® Proceedings and Debates, Ohio Constitutional Convention, 1912, Vol. 


1, p. 383. 
1? Article IV, sec. 2. 
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convention could be moved in compromise and there has been 
little criticism of the measure from the viewpoint of encroach- 
ment upon judicial power in the twenty-four years of its 
existence.”* 

This form of curb upon the power of the United States 
Supreme Court has been frequently suggested. It is possible 
that the power given by the constitution to Congress in con- 
nection with the appellate jurisdiction of the Supreme Court 
is broad enough to permit Congress to require more than a 
majority of the court to concur before a law should be declared 
unconstitutional. This provision is found in Art. III, Sec. 2: 
“Tn all other Cases before mentioned, the Supreme Court shall 
have appellate jurisdiction, both as to Law and Fact, with such 
Exceptions, and under such Regulations as the Congress shall 
make.” Perhaps this would permit such a change as just sug- 
gested, or another which more closely resembles the recall 
advocated by Theodore Roosevelt, namely, that any law de- 
clared unconstitutional by the Supreme Court, if passed again 
by both houses of Congress with a two-thirds vote in each, shall 
be put into effect and regarded as valid. 

It is unquestionably within the power of the Supreme Court 
to declare unconstitutional any law such as either of these just 
mentioned” and, if this were done, the only recourse to make 
them operative would be by way of Constitutional amendment. 
Those good folks who urge that any change should be accom- 
plished only through amendment of the Constitution are either 
unaware, or all too conscious, of the almost total impossibility 
of accomplishing reform by that means on a question where 
partisan politics will play a part. Witness the history of the 
Child Labor Amendment, which has never been made a strictly 
party issue and yet seems almost hopeless of adoption; thirteen 
years of effort and still eight states short of the goal.”° 

*® The provision has been criticized for other reasons. See Board of Edu- 
cation v. Columbus, 118 Ohio St. 295, 160 N.E. g02 (1928). 

‘® Hughes, “The Supreme Court of the United States,” p. 241. 


2° The newspapers have recently carried the announcement that the Texas 
legislature has refused to ratify the amendment. 
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As one reviews the foregoing suggestions for curbing the 
power of the Supreme Court, (1) depriving it of all power to 
declare federal laws unconstitutional; (2) requiring more than 
a majority to concur in such a declaration; (3) referendum by 
the people or by the Congress to override the Judicial veto, it 
seems that one is forced to conclude that the President’s pro- 
posal is the mildest of all. He would make it possible for the 
justices to retire at full pay at seventy and after ten years or 
more of service. He would have enacted the measure which 
was passed by the House in 1869, and eliminated from the 
Retirement Law in the Senate, which would make possible 
whenever any federal judge refused to retire at seventy to 
appoint an additional judge to assist in the work. 

The six justices who are more than seventy at the present 
time are not all to be found on the side opposing the President’s 
program of reform legislation. The oldest, Mr. Justice Bran- 
deis, is as much a supporter of the New Deal as are his younger 
colleagues," Justices Stone and Cardozo. The Chief Justice 
has not been unwavering in his opposition to this legislation 
and, in fact, has supported several of the laws.” These two, as 
well as the four justices who may be fairly labeled as conserva- 
tives, are subject to the application of the proposed bill. Should 
the six choose to remain rather than to retire, the President 
might appoint six others to bring the total to fifteen. No present 
member of the House or Senate would be eligible for such an 
appointment.** No man worthy of occupying a place on this, 
the most highly esteemed judicial body in the world, would 
commit himself in advance to decide any future case in a cer- 
tain way. 

Even if six men could be found whose past acts and utter- 
ances seem to commit them to a certain line of conduct, it does 
not follow that the legislation yet to be passed on will have 
any easier course through the judicial shoals than some of the 

1 See Table 3. 


2 See Table 3. 
*3 United States Constitution, Art. I, sec. 6. 














136 LAW JOURNAL — MARCH, 1937 


most cherished of the past. Another N.R.A. might muster the 
support of the six new justices, but it must not be forgotten that 
the execution of the old N.R.A. in the “Sick Chicken Case” 
was the joint effort of the nine. It is quite reasonable to sup- 
pose that the nine, or possible eight, would join again to kill 
off a successor piece of legislation. 

If Mr. Justice Brandeis, the oldest of the six, should be the 
only one to retire, a successor to fill his place as a judicial states- 
man of the very highest rank would be extremely hard to find. 
Should the Court, as then constituted of fourteen members, be 
asked to review the judgment of an inferior court holding a 
law unconstitutional, a majority of eight would be necessary to 
reverse and uphold the law.” It is by no means certain that 
three of the present members and five new appointees could be 
counted upon to favor the law. 

By the mere force of adventitious circumstances President 
Harding, in his short term of two years, was permitted to 
appoint four members of the court. Two of them, Justices 
Sutherland and Butler, are among the conservatives who have 
passed the age of seventy. The others, Justice Sanford and 
former President Taft, appointed Chief Justice, were also 
fairly consistent conservatives.” If it were not somewhat sancti- 
fied and privileged by being published in a judicial opinion in 
the regular reports of the Federal Courts, one would hesitate 
to mention a little bit of Supreme Court gossip. District Judge 
Bourquin, until recently a federal judge in Montana, in the 
course of an opinion reported in 52 Fed. 2nd Series, 196, makes 
the following statement: “It is said * * * that Chief Justice 
Taft declared that ‘At a conference I announced I have been 
appointed to reverse a few decisions, and,’ with his famous 
chuckle, ‘I looked right at old man Holmes when I said it.’ 

*4 Schecter Poultry Corp. v. U. S., 295 U.S. 495, 79 L. Ed. 1570, 55 
Sup. Ct. 837 (1935). 


*° Hughes, op. cit., p. 60. 
°° Bates “Story of the Supreme Court,” pp. 262, 263, 278, 280, 287. 
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What a pity were these illuminating incidents lost to history 
save in so far as the Court’s reports will verify them.” 

No one would insist that the retirement age provided in 
the proposed law is the only one which could have been selected. 
If one were to squarely face the issue and make the test that 
of open-mindedness upon the validity of such legislation as 
has been before the court during the past four years, Table 3 
makes a good showing for the age selected by the President. 
Upon this point the language of the present Chief Justice is of 
interest: “It is extraordinary how reluctant aged justices are to 
retire and to give up their accustomed work. They seem to be 
tenacious of the appearance of adequacy.” * * * Under pres- 
ent conditions of living, and in view of the increased facility of 
maintaining health and vigor, the age of seventy may well be 
thought too early for compulsory retirement. Such retirement 
is too often the community’s loss. A compulsory retirement 
at seventy-five could more easily be defended. I agree that the 
importance in the Supreme Court of avoiding the risk of having 
judges who are unable properly to do their work and yet insist 
upon remaining upon the bench, is too great to permit chances 
to be taken, and any age selected must be somewhat arbitrary, 
as the time of the failing in mental powers differs widely.” 
But it must not be forgotten that the President’s proposal is 
not one of compulsory retirement, but rather, one of decreasing 
the proportion in the vote of the court of the justices over 
seventy. 

It seems that if by mere force of circumstances President 
Harding should be allowed to appoint four conservatives to the 
court to make it more certain that Justices Holmes and Brandeis 
should be confined to the state of dissenters, it is not too much 
for a reform President to ask that during his two terms he be 

7 At no time since the Civil War has either the average or median tenure 
of the Judges of the Supreme Court been as great as it is today. Today the 


average tenure is 15% years, the median tenure 15 years. 
** Hughes, op. cit., 75, 76. 
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allowed to name at least six members to a court that may 
number fifteen.” 

If as many as six of the present members of the court had 
retired or left the bench for any reason, the President would 
have filled their places. The most bitter of his opponents 
would not have questioned his right to appoint as their succes- 
sors men in whom he and the majority of the Senate had con- 
fidence, and whose attitude on broad questions of social policy 
were similar to those of the President. Had this power come 
into the President’s hands fortuitously he would have exercised 
it, just as did President Harding and all other Presidents who 
have had the opportunity.” 

It is not a questionable view of the essence of our scheme of 
democratic government that a course of procedure which would 
be taken for granted, if chance had made it necessary, is to be 
severely condemned if brought about by action of the people’s 
elected representatives? It must be always borne in mind that 
there is no shred of constitutional objection to the Congress and 
the President doing that which he proposes. 

This proposal does not insure a result in which the Admin- 
istration’s laws will be given a rubber stamp of approval. It 
cannot be supposed that the President does not realize that he 
will not be able to dominate the Supreme Court.” Those who 

*° This is upon the assumption that none of the present justices would 
leave the bench during his administration. If any should do so, the number of 
appointees would be thereby increased. To prevent the number of justices 
from being permanently fixed at 15, the following might be enacted as a part 
of the proposed law. In lieu of the first sentence of sec. 1 (b): “When an 
additional judge has been appointed hereunder by reason of the non-retirement 
of a judge eligible to retire, or his failure to resign, no vacancy shall be deemed 
to exist upon the subsequent retirement, resignation, or death of the latter.” 
“Thereunder” in the second sentence would be changed to “under subsec- 
tion a.” 

5° Three Presidents, Jackson, Lincoln, and Taft were able to appoint a 
controlling number of the members of the court. See Hughes, ““The Supreme 
Court of the United States,” p. 43. 

31Warren, “The Supreme Court in United States History,” Vol. 1, p. 
22, “Nothing is more striking in the history of the Court than the manner in 
which the hopes of those who expected a judge to follow the political views of 
the President appointing him have been disappointed.” 
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suggest that he would appoint men who would merely carry 
out his desires do him a grave injustice. There has been no 
criticism of the members of the Supreme Court from any source 
which is so unfair as is this reflection upon the President. The 
liberal justices now on the court have amply demonstrated their 
independence. It is to be expected that new appointees will be 
of a caliber which would make the same course probable. If 
the President should endeavor, which the writer does not expect 
him to do, to appoint persons as to whose integrity, inde- 
pendence and capability there is question, the Senate should, 
and probably would, refuse to confirm the appointments. If, 
within the constitution, and hence without an amendment, a 
plan can be put into effect which gives the President and Con- 
gress a slightly better chance of working out a program of social 
betterment, who can say, “It shall not be done.”? With an 
unmistakable mandate from the people the Chief Executive and 
the Legislative branch are set to go. Here is a proposal to instill 
a small amount of new blood into the Judiciary in the hope 
that thereby more sympathy for the people’s wishes may be 
engendered. It will take more by way of argument than epi- 
thets such as “Dictator,” “Court Packer,” “Destroyer of the 
Constitution,” etc., to convince many that this mild experiment 
in governmental reform should not be tried. 


APPENDIX 
Justices or THE SupREME Court oF THe Unirep Srares 


Source: Congressional Directory, January 1936, pp. 383-386. Compiled by 
Prof. W. M. Duffus, College of Commerce and Administration, Ohio State University 


1. Cuartes Evans Hucues, Chief Justice. Age 74; will be 75 April 11, 
1937. Elected Governor of New York for two terms (1907-08 and 1909- 
10); resigned October 6, 1910, appointed Associate Justice, United States 
Supreme Court [by President Taft] May 2, 1910, and assumed duties 
October 10, 1910; nominated for President of the United States by the 
Republican National Convention June 10, 1916, and resigned from the 
Supreme Court on the same day; appointed Secretary of State | by President 
Harding] March 5, 1921, resigned March 5, 1925, and resumed practice 
in New York. Member of Permanent Court of Arbitration, The Hague, 
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1926-1930; Judge of Permanent Court of International Justice, 1928- 
1930; appointed by President Hoover as Chief Justice of the United 
States February 3, 1930, confirmed by the Senate February 13, 1930, and 
took his seat February 24, 1930. Author of (among other books) The 
Supreme Court of the United States (Columbia University Lectures), 
1927. 

Wits Van Devanter, of Cheyenne, Wyoming, Associate Justice. Age 
77; will be 78 April 17, 1937. Born in Marion, Indiana. Delegate to 
Republican National Convention and member Republican National Com- 
mittee in 1896; appointed Assistant Attorney-General of the United States 
by President McKinley in 1897, being assigned to the Department of the 
Interior; appointed United States circuit judge, eighth circuit, by President 
Roosevelt in 1903; appointed Associate Justice of the Supreme Court of 
the United States by President Taft December 16, 1910, and entered upon 
the duties of that office January 3 following. 


James Crank McReynotps, Associate Justice. Age 75. February 3, 
1937. Born Elkton, Kentucky; practiced law at Nashville, Tennessee; 
Assistant Attorney-General of the United States 1903-1907; thereafter 
removed to New York; appointed | by President Wilson] Attorney-General 
of the United States, March 5, 1913, and Associate Justice of the Supreme 
Court of the United States August 29, 1914; took his seat October 12, 
1914. 

Louis Demsirz Branpets, Associate Justice. Age 80; will be 81 Novem- 
ber 13, 1937- Born Louisville, Kentucky; began practice of law in St. 
Louis, Missouri, 1878; removed to Boston, Massachusetts in 1879 and prac- 
ticed law there until June 1916. Nominated an Associate Justice of the 
Supreme Court of the United States by President Wilson on January 28, 
1916; confirmed by the Senate June 1, 1916, and took his seat June 5, 
1916. 


. GEoRGE SUTHERLAND, of Salt Lake City, Associate Justice. Age 74, will 


be 75 March 25, 1937. Born in England; admitted to the practice of 
law in the supreme court of Michigan in 1883; thereafter followed the 
practice of law until his appointment as a member of the Supreme Court 
of the United States; member of the 57th Congress from Utah; elected 
to the United States Senate by the Utah Legislature for the term beginning 
March 4, 4905, and reelected in 1911. President American Bar Associa- 
tion, 1916-17. Author of Constitutional Power and World Affairs (Colum- 
bia University lectures) 1918. Nominated an Associate Justice of the 
Supreme Court by President Harding, September 5, 1922, immediately 
confirmed by the Senate, and entered upon the duties of the office October 
2, 1922. 

Pierce Buter, Associate Justice. Age 70, will be 71 March 17, 1937. 
Born Waterford, Minnesota; admitted to the bar at St. Paul in 1888 and 
practiced law there until January 1923. Nominated an Associate Member 
of the Supreme Court of the United States by President Harding Novem- 
ber 23, 1922, confirmed by the Senate December 21, 1922, and took his 
seat January 2, 1923. 
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7. Haran F. Stone, of New York City, Associate Justice. Age 64, will be 
65 October 11, 1937. Born Chesterfield, New Hampshire; admitted to 
New York bar 1898; while practicing law lectured on law in Columbia 
Law School 1899-1902; 1910-1923; Kent professor of law and dean of 
Columbia Law School, 1910-1923; resigned 1923 and became member of 
a law firm. Appointed Attorney-General of the United States | by Presi- 
dent Coolidge] April 7, 1924; nominated Associate Justice of the Supreme 
Court of the United States by President Coolidge January 5, 1925; con- 
firmed by the Senate February 5, 1925, and entered upon the duties of 
that office March 2, 1925. 


8. Owen J. Roperts, of West Vincent Township, Chester County, Pennsyl- 
vania. Age 61, will be 62 May 2, 1937. Born in Philadelphia; began 
practice there in 1898 and continuously practiced there until June 1930. 
Fellow, instructor, assistant professor, and professor of law at the University 
of Pennsylvania, 1898-1918. Director Equitable Life Assurance Society of 
the United States, Franklin Fire Insurance Company of Philadelphia, Real 
Estate-Land Title and Trust Company of Philadelphia, Bell ‘Telephone 
Company of Pennsylvania, and American Telephone and Telegraph Com- 
pany; member Council of American Law Institute. Appointed by Presi- 
dent Coolidge one of two attorneys to prosecute cases arising under leases 
of Government lands in California and Wyoming, in 1924; nominated 
Associate Justice of the Supreme Court of the United States by President 
Hoover May g, 1930; confirmed by the Senate May 20, 1930, and entered 
upon the duties of that office June 2, 1930. 


g. Benyamin N. Carpozo, Associate Justice. Age 66, will be 67 May 24, 
1937. Born at New York City; admitted to the bar, 1891; elected Justice 
of the Supreme Court of New York for term beginning January 1, 1914; 
designated by the Governor to act as Associate Judge of the Court of Ap- 
peals of New York, February 2, 1914; elected Associate Judge of the 
Court of Appeals for term beginning January 1, 1918; elected Chief Judge 
of the Court of Appeals for term beginning January 1, 1927; resigned as 
Chief Judge, March 7, 1932, having been nominated by President Hoover 
February 15, 1932, as an Associate Justice of the Supreme Court of the 
United States, and confirmed by the Senate, February 24, 1932; entered 
upon the duties of that office March 14, 1932; vice-president of the Amer- 
ican Law Institute, 1923-1932. Author of (among other books) The 
Nature of the Judicial Process (Yale University lectures), 1921, The 
Growth of the Law (Yale University lectures), 1924; the Paradoxes of 
Legal Science (Columbia University lectures), 1928; Law and Literature, 
and other essays and addresses, 1930. 
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TaBLe 1.—JusTICEs OF THE SUPREME CourT oF THE UNITED Srartes 
FEBRUARY 5, 1937 


Summary Statement: Political Affiliation; Appointing President; Date of Appointment; 
Length of Service; Age when Appointed; Present Age. 











- & 5 2? % 

= § 5 = E Ss. = 3 < 

Justices Ss ‘= £8 "8 sy Ss : 

ze| i: | #2 el eal E 

aa] << ac ad <<a) 

i. Mugles........5 Rep. | Hoover | Feb. 3,1930] 7 years® 67 | 7 
2. Van Devanter..... Rep. | Taft Dec. 16, 1910| 26 years, 1 month | §1 77 
3. McReynolds...... Dem.| Wilson | Aug. 29, 1914] 22 years, 4 months| 52 75 
4. Brandeis...... .. | Dem.| Wilson | Jan. 28,1916] 20 years, 8 months| 59 80 
5. Sutherland....... Rep. | Harding | Sept. 5, 1922] 14 years, 4 months} 60 74 
©. Butler........ .. | Dem.| Harding | Nov. 23,1922] 14 years, 1 month | 56 70 
Oe. ee ere Rep. | Coolidge | Jan. 5, 1925] 11 years, 11 months] 52 64 
&. Roberts......... Rep. | Hoover | May 9,1930] 6years, 7 months} 55 61 
9. Cardoso... .....: Dem.| Hoover | Feb. 15,1932] 4years,11 months| 61 66 























? Five Republicans, four Democrats. 

* Since entrance upon duties of the office, not since date of appointment. In some 
cases the difference in time is due to delay in confirmation of the appointment by the Sen- 
ate. Mr. Brandeis was nominated January 28, 1916, was confirmed by the Senate after 
four months deliberation, on June 1, 1916, and took his seat June 5, 1916. 

* Age at last birthday before appointment. 

* Age at last birthday. 

® As Chief Justice; 6 years,1 month as Associate Justice. 


Source: Tables 1, 2, and 3 were compiled by Prof. W. M. Duffus, College of Com- 
merce and Administration, Ohio State University, from the Congressional Directory, 
January 1936, Who’s Who in America, 1934-1935, The New Republic, December 6, 1922, 
p- 27 (for the political affiliation of Justice Butler), The Traffic World, February 20, 1932, 
p- 385 (for the political affiliation of Justice Cardozo). 


TABLE 2,—JUusTICEs OF THE SUPREME CourRT OF THE UNITED SrarTEs 
FEBRUARY 5, 1937 


Summary of Appointments by Presidents of the United States, 
; December 16, 1910-February 5, 1937 





Number of 





President | Justices Names of Justices 
ERR SO tee ts rene ese er eegre | I Van Devanter 
Wilson 2 McReynolds, Brandeis 
Harding eee ae 2 Sutherland, Butler 
eer ore I Stone 
Hloover .............- . 3 | Hughes, Roberts, Cardozo 
Roosevelt.............. fe) | 





Source: Table 1. 
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(SUPPLEMENT TO TABLE 3) 


CiraTIon oF Cases ListED 1N TABLE 3 


1. “Hot Oil”—Panama Refining v. Ryan, 293 U.S. 388 (Decided Jan. 7, 1935). 

2. Gold Clause—Norman v. Baltimore & O. Ry. Co., 294 U.S. 240 (Decided Feb. 18, 
1935). 

3. Railroad Retirement—Railroad Retirement Board v. Alton R. Co., 295 U.S. 330 (De- 
cided May 6, 1935). 

4. N.R.A.—Schechter Poultry Corp. v. United States, 295 U.S. 495 (Decided May 27, 
1935). 

5. Farm Moratorium—Lowisville Joint Stock Land Bank vy. Radford, 295 U.S. 555 (De- 
cided May 27, 1935). 


6. A.A.A.—United States v. Butler, 297 U.S. 1 (Decided Jan. 6, 1936). 


7. T.V.A. Power—Ashwander v. Tennessee Valley Authority, 297 U.S. 288 (Decided 
Feb. 17, 1936). 


8. Guffey Coal Act—Carter v. Carter Coal Co., 298 U.S. 238 (Decided May 18, 1936). 


g. New York Minimum Wage Act—Morehead v. New York ex. rel. Tipaldo, 298 U.S. 
587 (Decided June 1, 1936). 


REASON FOR SELECTION OF Cases LisTED IN TABLE 3 


There is disagreement as to the number of cases which register the individual opin- 
ions of the justices of the Supreme Court.on issues which were raised by the Roosevelt 
administration and which would not have been raised by the Hoover administration if it 
had been continued in power on March 4, 1933. Fourteen and even sixteen cases, including 
two decided in January, 1937, have been cited by journalists as proper tests of the re- 
sponsiveness of the Supreme Court to New Deal policies which are distinctively New Deal. 
The compiler of Table 3 does not believe that all of the fourteen or sixteen cases referred 
to should be included in the “box score” but he would be pleased to see the results of any 
scoring that anyone else has the time and the judgment to make. Table 3 is submitted as a 
representative sample of decisions on fundamental issues between conservatives and liberals. 

































3 


I 


Lor 








‘**New Glasses for Old Eyes to Use’’ 


Ravcpeu R. Martic* 


The powers, the jurisdiction, and the decisions of the Su- 
preme Court seem invariably to have been and to be the objects 
of constant challenge on the part of disaffected groups in one 
political party or the other. The very nature of the judicial 
process, which makes it necessary for our court of last resort 
to determine ultimate rights between the conflicting jurisdictions 
in our composite Federal-National scheme of government, 
should convince the skeptic that the Supreme Court cannot hope 
to escape criticism, opposition, and even resistance on the part 
of such groups. It is unfortunate that the legislation which must 
undergo judicial examination is so often of great political, eco- 
nomic, and social importance. That the Court has as often 
demonstrated rare qualities of courage, in performing its thank- 
less duties, can hardly be denied. Almost as soon as the new 
Federal Government was formed, the opposition group — the 
early Republicans, led by Madison and Jefferson — assailed 
the Court for its failure to hold unconstitutional the act of Con- 
gress chartering the First Bank of the United States. Finance 
was one of the most urgent problems facing the new govern- 
ment, and the Bank Bill’ was a Hamilton measure designed to 
aid in establishing the national credit. While the bill was in 
Washington’s hands, awaiting his signature, he asked the Heads 
of the Departments of State and the Treasury for opinions on 
the constitutionality of the measure. The two state papers sub- 
mitted in answer to this request may well be considered the 
classic expositions of the conflicting theories set forth therein. 
Jefferson, holding the bill unconstitutional as exceeding the 
powers expressly delegated to the National Government, ad- 

* Ph. D., Illinois; J. D., Michigan; Assistant Professor in History, Ohio 
State. 

11 Stat. L. 191 (1791). 
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vanced a doctrine of “strict construction.”* Hamilton urged a 


liberal or “loose construction” of the powers delegated in the 
Constitution.* 

The failure of the Supreme Court to condemn the Alien and 
Sedition Laws* and the Judiciary Act 1801° (Federalist 
measures) occasioned additional complaints that the Court was 
indoctrinated with Federalist principles. The Alien and Sedi- 
tion Acts, drastic pieces of legislation, were vigorously opposed 
as contrary to the spirit of the Constitution. As a public protest 
against these acts — and indeed against the entire doctrine of 
“loose construction”—resolutions were drawn up and submitted 
to the other States and to Congress by Kentucky and Virginia 
(1798).° The doctrine of states’ rights, as developed by Jeffer- 
son and Madison, was later quoted by many a State which, in 
1798, had resisted the implications of the compact theory. The 
Judiciary Act, enacted less than three weeks before the end of 
the Federalist régime, was thought to be an attempt on the part 
of that party—beaten in the election and consequently deprived 
of control of the political branches of the Government—to en- 
trench itself in the Judiciary. The Republicans repealed the 
act (1802), though the measure had some very commend- 
able features.’ 

The Federalists, in turn an opposition party, attacked the 
Court for failing to hold invalid the treaty of purchase to the 
Louisiana country. This group, hitherto the staunch advocates 

* 3 The Writings of Thomas Jefferson, Library ed., 145 (1903). 

% 3 The Works of Alexander Hamilton, Lodge ed., 180 (1885). 

* 1 Stat. L. 570 (1798), 596 (1798). 

5 2 Stat. L. 89 (1801). 

® The Federalist, Ford ed., app. 679-686 (c. 1898). Authorship of the 
Kentucky Resolutions has been attributed to Jefferson (then Vice-President of 
the United States) ; Madison is recognized as the author of the Virginia Resolu- 
oe Notably the creation of sixteen new circuit judgeships and the consequent 
relieving the Supreme Court Justices of the onerous duty of riding circuit. 
Adams’ appointment (under the Act of 1801) of the “midnight judges” was 


challenged in the case of Marbury v. Madison, 1 Cranch 137 (1803). For 
the Act of 1802, see 2 Stat. L. 132 (1802). 
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of “loose construction”, opposed the purchase as an act exceed- 
ing the powers expressly delegated to the National Govern- 
ment.* It would be difficult to find a clearer instance of the con- 
traditions of politics than this about-face on the part of the 
Federalists. Perhaps they were only fulfilling their mission as 
an opposition party, i. e., to oppose. Hostility toward Jeffer- 
son’s embargo and non-intercourse program’® was, of course, to 
be expected from a shipping and commercial center such as 
Federalist New England. For the same reason, entrance into 
the War of 1812 (which threatened the English trade) was 
resisted by the same section. The refusal to comply with the 
terms of the Militia and Conscription Acts*® and the assembling 
of the Hartford Convention (1814)** were means calculated to 
express disapproval of the nation’s war policy. The failure of 
the Court to restrict the exercise of war powers by Congress 
prompted the usual outcry that the rights of the States were 
being sacrificed upon the altar of nationalism. 

Nor was the Court destined to escape the most determined 
kind of opposition on the part of the Jacksonian Democrats. 
The Court’s pronouncement of the theory of “divided sover- 
eignty” and the doctrine of -“implied powers” (1819)"* was 
opposed as giving a carte blanche to Congress which had already 
chartered the Second Bank of the United States (1816), estab- 
lished a protective tariff (1816), and was then considering the 

* While Jefferson favored an amendment (to the Constitution) authoriz- 
ing the purchase, he put aside his constitutional scruples in order to consum- 
mate the deal while Napoleon I was willing to sell. X The Writings of Thomas 
Jefferson, Library ed., 425, 427, 432, 434 (1903). 

* 2 Stat. L. 451 (1807), 453 (1808), 473 (1808), 528 (1809), 547 
(1809). For protests by the New England States, see H. V. Ames, State Docu- 
ments, nos. 15-22 (1906). 

© 1 Stat. L. 424 (1795); 2 Stat. L. 787 (1812), 794 (1813). See also, 
Ames, State Documents, nos. 27-32 (1906). 

™ Ames, State Documents, nos. 35-41 (1906). 

‘2 Marshall said: “Let the end be legitimate, let it be within the scope of 
the Constitution, and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consist with the letter and 


spirit of the Constitution, are constitutional.” McCulloch v. Maryland, 4 
Wheat. 316 At. 420 (1819). 
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matter of internal improvements—acts thought to be beyond 
the scope of Federal powers. The protective tariff and internal 
improvements were corner-stones in Clay’s great edifice: the 
American System. The East was to profit from the former; the 
West from the latter; while the South, sensing a sectional 
bargain at its expense, opposed both measures. Fired by the 
preachments of Calhoun, the high priest of state sovereignty, 
South Carolina undertook through an ordinance of nullification 
to declare the Tariff of 1832 void and inoperative.'* Congress 
held out a sword and an olive branch, and South Carolina chose 
the latter—preferring the terms of the Compromise Tariff of 
1833 to those of the Force Bill."* The chief opposition to the 
Second Bank of the United States came from the Western 
debtor communities which wanted easy credit and cheap money. 
Viewing the Bank as the creature of Eastern capitalism, several 
of the States sought to tax the local branches out of existence. 
The fact that the Supreme Court invalidated the Maryland law 
taxing the branch at Baltimore (1819)*° did not deter an agent 
of the State of Ohio from forcibly entering the vaults of the 
branch Bank at Chillicothe and from removing the specie which 
he found there—the Bank having refused to pay the taxes 
which the State had assessed."* Resolutions adopted by the 
Ohio Legislature asserted the right of the State to tax all private 
corporations doing business within the State, regardless of any 
powers of incorporation which Congress may have exercised.” 
The decision in McCulloch v. Maryland (1819)** may have 
announced the law, but the proper relation of the National 
Government to the States and the authority of decisions by the 
Supreme Court were still matters of dispute. 

The sustaining of the hated Fugitive Slave Act (of 1850), 
on the one hand, and the failure to uphold the Legal Tender 


13 Ames, State Documents, no. 83 (1906). 

4 4 Stat. L. 629 (1833), 632 (1833). 

1 McCulloch v. Maryland, 4 Wheat. 316 (1819). 

16 Osborn v. Bank of United States, 9 Wheat. 738 (1824). 
17 Ames, State Documents, no. 45 (1906). 

18 4 Wheat. 316. 
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Acts, on the other, were equally resisted by leaders in the Re- 
publican party during the Civil War period. The former de- 
cision (Ableman v. Booth), reversing a decision of the Su- 
preme Court of Wisconsin, resulted in that State voicing a pro- 
test and declaration of defiance based on extreme state 
sovereignty concepts.” This attempt to practically nullify the 
Fugitive Slave Law and to obstruct the enforcement of the 
judgments of the Federal Courts occurred on the very eve of 
the Civil War. In Hepburn v. Griswold (1870)” the Supreme 
Court declared that the Legal Tender Acts, passed during the 
war and making Greenbacks legal tender, were invalid in so far 
as they applied to preexisting debts. The Court divided five to 
three—there being a vacancy on the Court, and there were 
many persons who felt that the decision should be reversed. At 
this critical point, Justice Grier resigned and Grant appointed 
Justices Bradley and Strong to the Bench; the Hepburn Case 
was overruled by a vote of five to four in Knox v. Lee 
(1871). The majority judges in the Hepburn Case read 
minority opinions in the Knox Case. Grant was said to have de- 
liberately “packed” the Court, though the charges were prob- 
ably unfounded. 

It should be noted that in the above-mentioned attacks upon 
the Court that body’s unpopularity was not based upon its 
having restricted the powers of the National Government. 
Quite the contrary, the opposition was founded upon the fact 
that National powers had been upheld to the great curtailment 
of the rights of the States. Prior to the Civil War, in only two 
decisions were acts of Congress held unconstitutional by the 
Supreme Court of the United States.” 


21 How. 506 (1859). For the Fugitive Slave Act and the Legal Tender 
Acts, see g Stat. L. 462 (1850); 12 Stat. L. 345 (1862), 709 (1863). 

20 Ames, State Documents, no. 148 (1906). 

1 § Wall. 603. 

2 12 Wall. 457. 

*8 Marbury v. Madison, 1 Cranch 137 (1803), held sec. 13 of the Judi- 
ciary Act of 1789 invalid; Scott v. Sandford; 19 How. 393 (1857), declared 
sec. 8 of the Missouri Compromise Act (1820) to be unconstitutional. 
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Attacks upon the Supreme Court may be attributed largely 
to the fact that neither of its two most important powers are 
granted in express terms in the Constitution. The author refers, 
of course, to the Court’s powers to pass upon the constitution- 
ality of State and Federal legislation. The former power, con- 
ferred by Congress in section 25 of the Judiciary Act of 1789,” 
was held by the Court to be a necessary power in order that 
Article VI, clause 2, of the Constitution might be made 
effective.*” The power of the Court to pass upon the validity of 
congressional legislation was established by the Court itself (in 
1803) as an inherent and necessary judicial function. As stated 
by Marshall, in Marbury v. Madison: 

“Tt is emphatically the province and duty of the judicial department 
to say what the law is. Those who apply the rule to particular cases, must 
of necessity expound and interpret that rule. If two laws conflict with 
each other, the courts must decide on the operation of each. So if a law 
be in opposition to the Constitution; if both the law and the Constitution 
apply to a particular case, so that the court must either decide that case 
conformably to the law, disregarding the Constitution, or conformably to 
the Constitution, disregarding the law, the court must determine which 
of these conflicting rules governs the case. This is the very essence of 
judicial duty. If, then, the courts are to regard the Constitution, and 
the Constitution is superior to any ordinary act of the legislature, the 
Constitution, and not such ordinary act, must govern the case to which 
they both apply.”*° 

Is this then the language of usurpation? 

While it is true that the Constitution contains no express 
grant of the power to declare acts of Congress unconstitutional, 
a careful reading of the debates in the Constitutional Conven- 
tion will léad one to the conclusion that the framers assumed 
that this power would be exercised by the Court. The Randolph 
Resolutions contained a provision for a Council of Revision to 
be composed of the Executive and “a convenient number of 
the National Judiciary.”*” The Council was to exercise a general 


*4 1 Stat. L. 73 (1789). 

2° Cohens v. Virginia, 6 Wheat. 264 (1821). 

76 1 Cranch 137 at 176 (1803). 

271 The Records of the Federal Convention of 1787, Farrand ed., 21 
(1911). The Randolph Resolutions (Virginia Plan) were introduced May 29, 
1787. See Resolution VIII. 
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veto power over the National Legislature which might, how- 
ever, override the veto by a. . .” vote in both branches. El- 
bridge Gerry (Massachusetts), whose substitute motion giving 
the veto to the Executive (alone) was adopted, expressed an 
opinion that the Judges had a sufficient check against encroach- 
ments by the National Legislature—that the Court’s exposition 
of the laws involved “a power of deciding on their Constitu- 
tionality.”** Later attempts by James Wilson (Pennsylvania) 
and James Madison (Virginia) to associate the Judges with the 
Executive in the exercise of the veto power were unsuccessful.” 
In opposing one such motion, Luther Martin (Maryland) said: 

“And as to the Constitutionality of laws, that point will come before 

the Judges in their proper official character. In this character they have 
a negative on the laws. Join them with the Executive in the Revision 
and they will have a double negative.”** 
An able argument for including the Judges in the Council was 
advanced by George Mason (Virginia). He admitted that the 
Judges had the power to declare an unconstitutional law void, 
but he also pointed out that much constitutional legislation 
might be unjust and oppressive and the Court be powerless to 
strike it down unless the Judges were made a part of the 
Council.* , 

While the proposed Constitution was before the States, 
arguments in favor of (and in opposition to) ratification by the 
States were based upon the Court’s powers of judicial review. 
Oliver Ellsworth, explaining the document to the Connecticut 
Convention (Jan. 7, 1788), said: 


8 The blank appears in the original resolution; the number was to be de- 
cided upon later. 

7° 1 The Records of the Federal Convention of 1787, Farrand ed., 97 
(1911). To facilitate reading, parentheses which appear in the Farrand edi- 
tion have been here omitted. 

8° The Records of the Federal Convention of 1787, Farrand ed., 104 
(1911); 2 The Records of the Federal Convention of 1787, Farrand ed., 73, 
298 (1911). The motions were offered on June 4, July 21, and August 15 
by Mr. Wilson or Mr. Madison. 

812 The Records of the Federal Convention of 1787, Farrand ed., 76 
(1911). 

82 2 The Records of the Federal Convention of 1787, Farrand ed., 78 
(1911). 
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“This Constitution defines the extent of the powers of the general 
government. If the general legislature should at any time overleap their 
limits, the judicial department is a constant check. If the United States 
go beyond their powers, if they make a law which the Constitution does 
not authorize, it is void; and the judicial power, the national judges, who 
to secure their impartiality, are to be made independent, will declare it to 
be void. On the other hand, if the states go beyond their limits, if they 
make a law which is a usurpation upon the federal government the law 
is void; and upright, independent judges will declare it to be so.”** 


In an address to the Maryland Legislature (Nov. 29, 1787), 
Luther Martin opposed this same power as a menace to the 
States. He said: 


“These courts [Federal], and these only, will have a right to decide 
upon the laws of the United States, and all questions arising upon their 
construction, and in a judicial manner to carry those laws into execution; 
to which the courts, both superior and inferior, of the respective States, 
and their judges and other magistrates, are rendered incompetent. To 
the courts of the general government are also confined all cases in law 
or equity, arising under the proposed constitution, and treaties made 
under the authority of the United States . . . . Whether therefore, 
any laws or regulations of the Congress, or any acts of its Presidents or 
other officers, are contrary to, or not warranted by the constitution, 
rests only with the judges, who are appointed by Congress to determine; 
by whose determinations every State must be bound.’”** 


In an attempt to discredit the arguments of the Anti- 
Federalist group (led by Governor Clinton) in New York, 
Madison, Jay, and Hamilton joined forces in preparing a re- 
markably able defense of the proposed Constitution. The fol- 
lowing explanation is by Hamilton: 

“Some perplexity respecting the rights of the courts to pronounce 
legislative acts void, because contrary to the Constitution, has arisen from 
an imagination that the doctrine would imply a superiority of the judi- 
ciary to the legislative power . . . . The interpretation of the laws is 
the proper and peculiar province of the courts. A constitution is, in fact, 


33 3 The Records of the Federal Convention of 1787, Farrand ed., 240 


(1911). 
343 The Records of the Federal Convention of 1787, Farrand ed., 220 


(1911). 
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and must be regarded by the judges, as a fundamental law. It there- 
fore belongs to them to ascertain its meaning, as well as the meaning of 
any particular act proceeding from the legislative body. If there should 
happen to be an irreconcilable variance between the two, that which has 
the superior obligation and validity ought, of course, to be preferred; or, 
in other words, the Constitution ought to be preferred to the statute; 
the intention of the people to the intention of their agents.””*° 

These statements, made by men who were active in the framing 
of the Constitution, ought to convince the “Doubting 
Thomases” that the limitations on the powers of Congress 
were not intended to be left to the sole determination of that 
body. 

Opposition to the decisions of the Court has not been con- 
fined to mere expressions of protest. Proposals to provide some 
check or curb on the Court’s power to invalidate congressional 
legislation have been made from time to time. There has, 
however, been a singular lack of agreement as to how this check 
is to be effected. The most extreme proposal, of course, is to 
deprive the Court completely of its powers of judicial review.” 
The obvious defect in this plan is that the power of review 
would still remain in the lower Federal courts and in the State 
courts, and instead of one interpretation of the Constitution 
there might be many. Whether an amendment to the Constitu- 
tion would be necessary in order to deprive the Court of its 
entire appellate jurisdiction is a matter for speculation.*’ The 

35 The Federalist, Ford ed., No. 78, pp. 520-521 (c. 1898). Marshall 
had quoted from The Federalist, No. 78, in his opinion in Marbury v. Madi- 
son, 1 Cranch 137 (1803)—the case which established the doctrine of judicial 
review of acts of Congress. This fact led Mr. Ramsay (W. Virginia) to remark 
in the House (July 12, 1935): “Today we are, in the final analysis, governed 
by a theory of government that was supposed to have died with the Federalist 
Party, but we now feel the dead and withered hand of Alexander Hamilton, 
directing through our Supreme Court, the policies of every administration, re- 
gardless of which political party may be in power.” 79 Cong. Rec. 11097 


(1935). 

36 Charles Warren, Congress, The Constitution, and The Supreme Court, 
chaps. V and VI (1935). These chapters contain an excellent discussion of the 
various proposals to curb the Court’s powers of judicial review. 

87 For a discussion of the congressional power to prevent the exercise of 
judicial review, through the withdrawal of the grant of appellate jurisdiction, 
see 34 Michigan Law Review, 650-670 (March, 1936). 
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decision in ex parte McCardle (1868), however, is clear 
authority for the contention that Congress can deprive the 
Court of appellate jurisdiction in any case—even though the 
Court has taken jurisdiction, has heard the argument, and has 
taken the case under advisement. This power is vested in 
Congress by Article III, section 2, clause 2 of the Constitution 
which reads: “In all the other cases before mentioned, the 
Supreme Court shall have appellate jurisdiction, both as to law 
and fact, with such exceptions, and under such regulations, as 
the Congress shall make.” This is a dangerous power, and one 
capable of upsetting the tripartite balance, should Congress see 
fit to abuse it. That Congress has but once (in 1868) undertaken 
to misuse this grant of power is a happy commentary on the 
soundness of our basic principles of government. 

Another proposed check, requiring an amendment to the 
Constitution, would enable Congress to override the “veto 
power” (so-termed) of the Supreme Court. The adoption of 
this means was urged by Senator LaFollette (Wisconsin) in an 
address before the American Federation of Labor, in Cincinnati 
(1922).°° The Supreme Court had (the previous month) ruled 
the Child Labor Tax Act unconstitutional, in Bailey v. Drexel 
Furniture Co. (1922).*° It was to enable Congress to override 
this “usurped judicial veto”, that Senator LaFollette proposed 
that Congress be given power to make an act constitutional 
simply by repassing it. The proposal was later debated in the 
Senate. It is worth remarking that Senator Kellogg (Minne- 
sota) opposed the plan as a menace to the existing system of 
checks and 'balances.** The real danger, of course, lies in the 
abuse of such a power. For under the terms of the proposed 
amendment, Congress could (by passing an act twice) alter the 
Constitution, limit or abolish any department, or change the 
form of government. 

88 7 Wall 506. 
39 62 Cong. Rec. 9081 (1922). 


49 259 USS. 20. 
** 62 Cong. Rec. 9073 (1922). 
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A third proposal has as its goal a congressional act requir- 
ing that seven out of the nine Justices concur in pronouncing an 
act of Congress unconstitutional. In February, 1923, and again 
in December, Senator Borah (Idaho) introduced such a bill in 
the Senate. Both of the bills were referred to the Committee on 
the Judiciary, but neither was reported out of the Committee.” 
During the debate on Senator Black’s (Alabama) “6-hour day 
or 5-day week” bill (April, 1933), Senator Borah expressed a 
doubt as to the value of 5-to-4 decisions as a guide for future 
legislation. He said: 


“T desire to repeat that I have never felt myself bound by a 5-to-4 
decision when it comes to legislating . . . . I am perfectly willing to 
have the question resubmitted to the Supreme Court of the United 
States in view of these divided decisions.”** 


To which Senator Barkley (Kentucky) replied: 


“The 5-to-4 decision is not the thing that bothers me. It is a per- 
fectly legal and binding decision, just as a law passed by the Senate and 
the House by a majority of one is just as binding on the people as if it 
had been passed unanimously . . . . I have just as much respect for a 
decision of the Supreme Court whether it is unanimous or whether it is 
rendered by a majority of 5 to 4, because it is binding; and under our 
theory of the rule of the majority, I think the Court is just as much justi- 
fied in having its decisions by a majority of one respected as we would 
be justified in having the people respect our statutes which are passed by a 
majority of one.”** 


In the five-year period from 1819 to 1824, Marshall! per- 
formed the labors of a juristic Hercules. His opinions in the 
Dartmouth College Case (1819),°° McCulloch v. Maryland 
(1819),*° Cohens v. Virginia (1821),*" Osborn v. Bank of the 
United States (1824), and Gibbons v. Ogden (1824) as- 


*2 64 Cong. Rec. 3004 (1923); 65 Cong. Rec. 303 (1923). 
*8 77 Cong. Rec. 1185 (1933). 

** 77 Cong. Rec. 1185 (1933). 

*° 4 Wheat. 518. 

4° 4 Wheat. 316. 

‘7 6 Wheat. 264. 

48 g Wheat. 738. 

*° g Wheat. 1. 
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serted the competence of the National Government to act within 
its sphere of sovereignty, and laid down decisive limitations on 
the States. During this Golden Age of expanding national- 
ism, Kentucky too had its cause célébre. Troublesome contro- 
versies arising out of the desperate condition of land titles had 
prompted the Kentucky Legislature to enact a measure called 
the “Occupying Claimant Law” for the settlement of conflicting 
land claims. This act provided that no claimant, though he 
prove title to the land in dispute, should be awarded possession 
until he compensate the occupier for all improvements on the 
land. The State courts upheld the act, but in 1819 the question 
of constitutionality was raised in the Federal Circuit Court. The 
case of Green v. Biddle” reached the Supreme Court in 1821; 
Justice Story delivered the opinion of the Court, and held that 
the Kentucky law was unconstitutional. When the news of this 
decision reached the West, all Kentucky was aflame. Henry 
Clay was directed to ask for a reargument of the case, and in 
1822 the case was argued a second time. The following year 
(Feb. 27, 1923) the Court rendered its decision; it affirmed its 
former holding and again declared that the act was unconstitu- 
tional. Marshall refused to sit in the case, and Todd and Liv- 
ingston were prevented by ill-health from taking any part in 
the decision. Thus the burden of deciding the case fell upon 
four of the seven Justices, and, as Johnson dissented, the Ken- 
tucky law was declared unconstitutional by but three Justices— 
less than a majority of the membership of the Court. The 
Court’s first decision in Green v. Biddle (March, 1821) 
prompted Senator Johnson (Kentucky) to propose an amend- 
ment to the Constitution (Dec. 12, 1821) depriving the Su- 
preme Court of appellate jurisdiction over cases involving the 
validity of State constitutions or statutes. He proposed that the 
Senate be given this appellate jurisdiction.” Some weeks later 
(Jan. 15, 1822), Senator Holmes (Maine) moved a substitute 
amendment providing that any Federal judge (or Justice) be 


50 8 Wheat. 1. 
5t Annals of Cong., 17 Cong., 1 Sess., col. 23 (1821-1822). 
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removed from office by the President of the United States, upon 
the address of both Houses of Congress.** In December, 1823, 
Senator Johnson suggested an inquiry into the advisability of 
amending the Constitution in order to require that at least seven 
Justices (the membership of the Court was seven) concur in any 
opinion “which may involve the validity of the laws of the 
United States, or of the States respectively.””* Similar amend- 
ments were proposed, by Kentucky’s representatives, in 1824, 
1825, 1826, and 1829. The requisite number of concurring 
Justices was variously fixed at seven, five out of seven, or two- 
thirds of the membership of the Court. Senator Rowan (April 
10, 1826) proposed the only amendment comprehensive enough 
to include acts of Congress within its scope.” 

In the heyday of Reconstruction, when the Radicals in Con- 
gress were overriding all opposition, a motion was carried in the 
House to amend a bill referred to them by the Senate (January, 
1868). The amendment provided that two-thirds of the Jus- 
tices of the Supreme Court must concur in declaring a Federal 
law invalid. During the debate in the House, Mr. Williams 
(Pennsylvania) proposed that a unanimous Court be required 
to invalidate Federal legislation. Mr. Maynard (Tennessee) 
suggested that this proposal be moderated so as to require the 
concurrence of only three-fourths of the Court. The amended 
bill died in the Senate.” 

Returning now to the Borah proposal, it should be noted 
that the Senator’s bill made no provision for an amendment to 
the Constitution. The question may fairly be raised whether 
such an amendment would not be necessary. The right of a 
mere majority of the Court to decide a case might well fall 

52 Annals of Cong., 17 Cong., 1 Sess., col. 114 (1821-1822). 

°8 Italics mine. Annals of Cong., 18 Cong., 1 Sess., col. 28 (1823-1824). 

5# Annals of Cong., 18 Cong., 1 Sess., cols. 336, 2513, 2635 (1823-1824) ; 
Register of Debates, 18 Cong., 2 Sess., col. 365 (1825); Register of Debates, 
19 Cong., 1 Sess., col. 423 (1826); Register of Debates, 19 Cong., 2 Sess., 
col. 775 (1826-1827) ; Register of Debates, 20 Cong., 2 Sess., col. 152 (1828- 


1829). 
5° Register of Debates, 19 Cong., 1 Sess., cols. 423, 424 (1825-1826). 


5° Cong. Globe, 40 Cong., 2 Sess., pp. 478, 479, 489, 503 (1868). 
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within the Court’s judicial power. And while the Constitution 
authorizes the Congress to regulate and make exceptions to the 
appellate jurisdiction of the Court (Art. III, Sec. 2, Cl. 2), the 
judicial power as vested in the Court is absolute and free from 
control by Congress (Art. III, Sec. 1).* 

President Roosevelt’s present plan for the reorganization of 
the Federal judicial system suggests yet another means for pro- 
viding a curb on the Supreme Court. By enlarging the member- 
ship it is possible to “pack”—or, in light of the current con- 
troversy, “unpack” if you prefer—the Court in order to insure 
that a majority will sustain any and all legislation which the 
party (politically dominant at the time) may enact. The re- 
markable feature of this device is that it can be accomplished 
through an act of Congress. While there is nothing sacred 
about the number “ nine”—the number of Justices on the Su- 
preme Bench has been changed five times since the Court was 
created’™—one may fairly ask whether an independent Court is 
not essential to the’ protection of minority rights. Hamilton, 
writing in The Federalist, made a statement which is particu- 
larly apropos of this. He said: 


“This independence of the judges is equally requisite to guard the 
Constitution and the rights of individuals from the effects of those ill 
humors which the arts of designing men or the influence of particular 


°7 In discussing the bill, Senator Borah was of the opinion that the power 
of Congress to “regulate” the appellate jurisdiction of the Supreme Court was 
warrant enough for the bill. 64 Cong. Rec. 3959 (1923). 

578 The Supreme Court, as originally created, consisted of six justices. Con- 
gress found it expedient, from time to time, to increase the membership of the 
Court, until, in 1863, the Court comprised ten justices, It is interesting to 
note that, in 1866, Congress provided: “That no vacancy in the office of associ- 
ate justice of the supreme court shall be filled by appointment until the number 
of associate justices shall be reduced to six; and thereafter the said supreme 
court shall consist of a chief justice of the United States and six associate 
justices, any four of whom shall be a quorum.” 14 Stat. L. 209 (1866). This 
act was a political measure designed to prevent President Johnson from filling 
any vacancies upon the supreme bench. When Johnson’s term of office had 
expired, Congress increased the number of justices to nine (1869) ; since that 
time, the number has not been changed. 1 Stat. L. 73 (1789); 2 Stat. L. 421 
(1807); 5 Stat. L. 176 (1837); 12 Stat. L. 794 (1863); 16 Stat. L. 44 


(1869). 
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conjunctures sometimes disseminate among the people themselves, and 
which, though they speedily give place to better information and more 
deliberate reflection, have a tendency, in the meantime, to occasion 
dangerous innovations in the government and serious oppressions of the 
minor party in the community.”** 


Other remarks of Hamilton are worth pondering. After refer- 
ring to “that fundamental principle of republican government 
which admits the right of the people to alter or abolish the es- 
tablished Constitution whenever they find it inconsistent with 
their happiness,” he continued: 


“yet it is not to be inferred from this principle that the representatives 
of the people, whenever a momentary inclination happens to lay hold of a 
majority of their constituents, incompatible with the provisions in the 
existing Constitution, would on that account, be justifiable in a violation 
of those provisions; or that the courts would be under a greater obliga- 
tion to connive at infractions in this shape than when they had pro- 
ceeded wholly from the cabals of the representative body. Until the 
people have by some solemn and authoritative act annulled or changed 
the established form, it is binding upon themselves collectively as well as 
individually ; and no presumption, or even knowledge of their sentiments 
can warrant their representatives in a departure from it, prior to such 
an act. But it is easy to see that it would require an uncommon portion 
of fortitude in the judges to do their duty as faithful guardians of the 
Constitution, where legislative invasions of it had been instigated by the 


major voice of the community.”°® 


In his message to Congress (Feb. 5), President Roosevelt 
employed many a well-turned figure of speech. His challenging 
statement that: 


“Modern complexities call also for a constant infusion of new blood 
in the courts, just as it is needed in executive functions of the Govern- 
ment and in private business. A lowered mental or physical vigor leads 
men to avoid examination of complicated and changed conditions. Little 
by little, new facts become blurred through old glasses fitted, as it were, 
for the needs of another generation; older men, assuming that the scene 
is the same as it was in the past, cease to explore or inquire into the 
present or the future.”®° 

58 The Federalist, Ford ed., No. 78, p. 523 (c. 1898). 

°° See Note 58, supra pp. 523-524. 

°° The United States News, Feb. 8, 1937, p. 6. 











160 LAW JOURNAL — MARCH, 1937 


is fairly breath-taking in its implications. At the risk of being 
thought presumptuous the writer would like to suggest that if 
the people, through a carefully-worded amendment, would 
write their will into the Constitution, it might aid materially 
in providing new glasses for old eyes to use. The amending 
process is not of necessity a dilatory one; the most recent amend- 
ment (Twenty-first) was ratified in less than ten months, while 
the Twentieth Amendment was adopted in less than a year.” 
While it is true that thirteen States can defeat a proposed 
amendment, and that consequently it is possible for a minority 
of the people to prevent the majority from working its will, it 
should be called to mind that our frame of government is Fed- 
eral in part, and National in part. The small States (supporting 
the New Jersey Plan)” threatened to withdraw from the Con- 
stitutional Convention unless they were given an equal voice 
in the National Legislature. The result was a compromise giv- 
ing the small States equal representation in the Senate, but al- 
lowing the large States to control the House. Likewise, the 
provision that an amendment be ratified by the States was a 
concession to the small States who feared domination by their 
more populous neighbors. Perhaps the time has come when we, 
as a people, should raze the Federal portion of our govern- 
mental structure and rebuild wholly along National lines. If so, 
let the change be orderly, and not by indirection. 

If the President’s proposal be read as an effort directed 
primarily toward the creation of a Court which will sustain New 
Deal legislation, then any discussion of a proper age for the 
retirement'of the Justices is so much surplusage. The people 
have the right and the power to alter and interpret the rules of 
government. The writer concludes that a proper use of the 
amending process is preferable to a “packed” Court. 


*° U.S.C. A., Constitution, part 3, pp. 175-177 of Cumulative Annual 
Pocket Part (1936). 
®2 The Records of the Federal Convention of 1787, Farrand ed., 242 


(1911). 
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Right of a Mortgagee to Recover 
Damages from a Third Party for 
Injury to Mortgaged Property 
in Ohio 


FLorence G. DENTON* 


An early Ohio case’ is cited in a note in a law treatise* as the 
leading case in support of the principle that a mortgagee may 
recover from third parties in an action on the case “on the theory 
that the wrong is done to property of which plaintiff has 
neither the possession nor the right of possession, and, since 
trespass, detinue, or trover will not lie, the law for the injury to 
plaintiff’s rights will afford a remedy by an action on the case.” 
A recent Ohio case* very broadly declares that a mortgagee, 
whether he is in possession or has the right of possession, may 
bring an action for the impairment of his mortgage security, 
and, since his action is based on the impairment of his mort- 
gage security, he need not allege or prove the insolvency of the 
mortgagor. It, therefore, would appear that the law of Ohio 
in reference to this very important question should be well 
settled. An examination of the cases, however, shows that many 
questions which arise concerning the right of a mortgagee to 
recover from a third person for damage to the mortgage se- 
curity have not been decided, and that the theory on which the 
decided cases are based is not clearly defined or well settled. 

What is the basis of the action? And closely connected, what 
is the measure of recovery by the mortgagee? Is it necessary to 
bring a foreclosure action to establish damages? The theory of 
mortgages in Ohio is that the mortgagor retains the legal title 

* Assistant State Counsel, Ohio, Home Owners’ Loan Corporation. 

* Allison v. McCune, 15 Ohio 726 (1846) ; Carpenter v. Canal, 35 Ohio 
St. 307 (1880). 

711 C.J. 4. 

8 City of Toledo v. Brown, 130 Ohio St. 513 (1936). 
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and the mortgagee has a lien as security for the payment of the 
debt at least until condition broken, and, as to third parties, 
even subsequent to condition broken*. None of the Ohio cases 
mentions this lien theory as affecting the decision in reference 
to recovery against third persons but it is submitted that this 
theory furnishes the background of the Ohio decisions which 
carefully avoid awarding damages on the basis of injury to the 
physical mortgaged property. The Ohio courts have based the 
recovery of the mortgagee on: the lessening of the mortgage 
“security” of another “to the extent of any actual injury 
sustained”; the value of fixtures removed, “if thereby the 
security is rendered insufficient” and “if it be afterward found 
that the value of the remaining security is insufficient to pay the 
purchase money due”; “the impairment of his mortgage se- 
curity, and, since his action is based on the impairment of his 
mortgage security, he need not allege or prove the insolvency 
of the mortgagor”’; the “mortgage security” cannot be taken 
by public authorities without compensation’®. 

A simple and direct meaning of the term “mortgage 
security” defines it as the physical “res” subject to the mortgage 
lien. Another meaning of the term seems to include only such 
incidents which are necessary to the “mortgage as a security” 
for the mortgage debt’. It is not clear in what sense the Ohio 
courts have used this term. There appears to be some hazy, 
very flexible meaning attached to the term “mortgage security” 
as distinguished from the mortgaged property. In the case of 
Smith v. Altick” the court appears to have attached to this term 


* Martin v. Alter, 42 Ohio St. 94 (1884); Kerr v. Lydecker, 51 Ohio St. 
240 (1894); Ely v. McGuire, 2 Ohio 223 (1826); Philly v. Sanders, 11 
Ohio St. 490 (1860); Allen v. Everly, 24 Ohio St. 97 (1873); Bradfield v. 
Hale, 67 Ohio St. 316 (1902). 

5 Allison v. McCune, supra, note 1; Building and Savings Co. v. Cincin- 
nati, 12 Ohio Dec. 218 (1901). 

® Smith v. Altick, 24 Ohio St. 369 (1873). 

* City of Toledo v. Brown, supra, note 3. 

8 State Avenue Loan and Building Co. v. Spiegel, 131 Ohio St. 488 
(1936). 
® Jackson v. Turrell, 39 N.J.L. 329 (1877). 
% See note 6, supra, 
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the meaning that the mortgagee must first foreclose to de- 
termine whether the security was rendered insufficient by the 
acts of the third parties to pay the money. The requirement 
of a foreclosure action to determine the insufficiency of the 
security in order to ascertain whether there has been “actual 
injury sustained” is not mentioned in the earlier case of Allison 
v. McCune”. The principles announced in City of Toledo v. 
Brown” are broad enough not to require a foreclosure sale to 
establish the insufficiency of the security as a prerequisite to re- 
covery. The peculiar fact situation in that case, however, led 
the court to advise that the mortgagee join as parties defendant 
in the foreclosure action the mortgagor and the City of Toledo, 
which city had appropriated part of the mortgaged property 
for a public use and had compensated the mortgagor in the full 
sum of $23,500.00, the damages assessed in the appropriate 
proceedings, so that the amount of recovery to which plaintiff 
was entitled might be ascertained. Had it not been for the cir- 
cumstance that full compensation had already been paid the 
mortgagor without notice to the mortgagee, a direct recovery 
against the city without the necessity of a prior foreclosure 
action is indicated by the language of the court. Jones, J. states 
that “the many reported cases touching the impairment of a 
mortgage security evince the difficulty of adopting any rigid and 
abstract rule that will govern the remedy that should be em- 
ployed in individual cases. We are content to announce the 
principle that should apply to the case at bar.” In the case of 
State Avenue Loan and Building Company v. Spiegel’® the 
mortgagor had obtained a judgment against the City of Cincin- 
nati in a suit for damages caused to his property by excavations 
made by the city causing his property to slide and the foundation 
and walls to crack. The mortgagee was not a party to the action 
at the time the judgment was obtained but was later made a 
party defendant and permitted to file an answer which alleged 
* See note 1, supra. 


% See note 3, supra. 
1 State Avenue Loan and Building Co. v. Spiegel, supra, note 8. 
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that the damages caused to the premises had impaired its mort- 
gage security and asked payment of the money in the hands of 
the court as partial satisfaction of its mortgage. The assignee 
of the judgment contested the mortgagee’s rights. The court 
held that as between the mortgagor and mortgagee the mort- 
gagee was entitled to the proceeds of the judgment, and that 
since the assignee was not an innocent purchaser for value that 
he acquired no greater rights than the original mortgagor and 
that the court would not order foreclosure proceedings in the 
hope that the mortgage might be satisfied by sale of the prem- 
ises. It, therefore, appears that the Supreme Court of Ohio does 
not consider a foreclosure action establishing a deficiency due 
on the mortgage to be an essential element to the mortgagee’s 
right to recover damages for the impairment of the mortgage 
security, and that the requirement of a foreclosure proceeding 
will be made on equitable grounds where the facts of the case 
require it. 

It is submitted that whether or not the remaining security is 
ample to pay the debt is not a valid test for determining the 
amount of recovery by the mortgagee. If the value of the re- 
maining security is to be considered, the solvency or insolvency 
of the mortgagor also should be considered, and it is thus clearly 
apparent that those elements totally disregard the fundamental 
principle that the mortgagee has a right which is infringed by a 
person who injures the mortgaged property and for which he is 
entitled to recover in a tort action against the wrongdoer. 

Another problem to be considered in determining the basis 
of the action is whether the act causing the injury to the mort- 
gaged premises must be wilful, with the intent to injure the 
mortgagee, or whether the mortgagee can recover for negligent 
acts. All of the Ohio cases involve the intentional injury to the 
mortgaged property, i. e., removal of fixtures or taking of 
property for public use. It is suggested, however, that the 
reasoning of the Ohio decisions as well as the nature of the 
action, which is ex delicto permits recovery for negligent in- 
juries. No logical nor practical reasons appear to support the 
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New York rule” in reference to negligent injuries. It often 
occurs that serious injuries are done to mortgaged premises by 
negligence of third parties, such as by blasting, trucks and auto- 
mobiles running into mortgaged houses, and of course in the 
case of chattel mortgaged property the greatest source of 
danger is from negligent injuries. 


Basis or ACTION 


It is interesting to consider the decisions in other juris- 
dictions to determine the basis of the action for recovery by the 
mortgagee, and the measure of damages for such recovery. The 
historical background of the action by the mortgagee appears 
to be based on the theory that although the mortgagee did not 
have the legal title or the right to possession on which to base 
an action in trespass “quare clausium fregit””’, that neverthe- 
les the mortgagee had a contingent interest in the mortgaged 
property which would support a special “action on the case”. 
Such an action in modern times is understood to be an action ex 
delicto and is always classed among the actions in tort. It, 
therefore, appears that the action should lie for injuries caused 
by both wilful, fraudulent acts, by negligent acts, and by acts 
where there is liability without negligence or intention to harm 
under the doctrine of Rylands v. Fletcher". 

There is a diversity of authority, however, concerning the 
question whether negligent injuries form the basis of an action 
by the mortgagee. The New York rule denies recovery against 
a third person for negligently injuring the mortgaged premises 
whereby the mortgagee loses his security."° The New York 
rule requires that the defendant know of the existence of plain- 
tiffs mortgage, and that he wilfully and intentionally impair 

™ See note 15 infra. 

'? Gooding v. Shea, 103 Mass. 360 (1869). 

8 Allison v. McCune, supra, note 1; Ehrman v. Oates, 101 Ala. 604, 14 
So. 361 (1893) ; Morgan v. Waters, 106 N.Y.S. 882 (1907). 


™ Rylands v. Fletcher, L.R. 3 H.L. 330 (1868). 
Gardner v. Heartt, 3 Denio (N.Y.) 232 (1846). 
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the security of the lien.”* The reason for this rule does not ap- 
pear to be well founded. The per curiam opinion in the early 
case of Yates v. Joyce™ states: “Plaintiff has sustained damage 
by the act of the defendant, which he alleges was done fraudu- 
lently, and with intent to injure him. It is the pride of the 
common law that wherever it recognizes a private right, it also 
gives a remedy for the wilful violation of it.” Quaere, is it not 
just as much the pride of the law that wherever it recognizes 
a right it gives a remedy for the negligent violation of it? In 
the case of Jackson v. Brandon Realty Company” the security 
was impaired by the defendant’s intentionally taking away a 
part of the realty but the evidence fell short of showing that 
the defendant knew of plaintiff's mortgage, therefore, the 
plaintiff was denied recovery. Since every person is assumed to 
be responsible for the natural consequences of his acts,”® it is not 
logical nor just that the mortgagee be denied recovery merely 
because the wrongdoer had no knowledge of the lien. 

The weight of authority holds that a mortgagee may re- 
cover from a third person who has injured the mortgaged prem- 
ises either intentionally,” negligently,” or in cases where there 
is absolute liability,” without intention or negligence. Negli- 
gent injuries most often occur to mortgaged chattels, especially 
automobiles. The cases universally hold that the chattel mort- 
gagee may recover for negligent injuries.” 


16 Yates v. Joyce, 11 Johns. 135 (1814); Gardner v. Heartt, supra, note 
15; Ogden v. Busse, 86 N.Y.S. 1098, 92 App. D. 143 (1904); Jackson v. 
Brandon Realty Co., 100 N.Y.S. 1005 (1906) ; Cootle v. Wright, 251 N.Y-S. 
699 (1931). 

? Yates v. Joyce, supra, note 16. 

18 Jackson v. Brandon, supra, note 16. 

19 Ridenour v. State, 38 Ohio St. 272 (1882); Searles v. State, 6 Ohio 
C.C. 331 (1892). 

20 Jackson v. Turrell, 39 N.J.L., 329 (1877); Mathews v. Silshy Bros., 
201 N.W. 94 (Sup. Ct. Ia. 1924) ; Morgan v. Gilbert, 2 Fed. 835 (C. C. W. 
D. Mich. 1880) ; Arnold v. Brood, 62 Pac. 577 (1900); Hurlinger v. Cen- 
tral Trust Co., 94 Fed. 788 (8th Cir. 1899). 

*1 Jackson v. Turrell, supra, note 9. 

22 James v. Worcester, 141 Mass. 361, 5 N.E. 826 (1886); Jersey City 
v. Kiernan, 50 N.J.L. 246 (1888). 

23 Harris v. Seaboard Air Line R. R. Co., 190 N.C. 480, 130 S.E. 319 
(1925); Lioyd v. Northern R. R. Co., 61 A.L.R. 307, 181 Pac. 29 (Wash. 


1919). 
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MEasurE OF DAMAGES 


The measure of damages established by the Massachusetts 
courts, known as the Massachusetts Rule, is clear cut and easily 
ascertainable. The mortgagee’s damages are measured by the 
extent of the injury to the property, thus allowing to the mort- 
gagee the full amount of damages to the physical res.** The 
right of the mortgagee to recover does not depend upon the 
sufficiency or insufficiency of his security. The mortgagee has a 
right to his security unimpaired until his whole debt is paid; he 
cannot be deprived of any substantial part of his entire security 
without full redress therefor; even though in its damaged con- 
dition it is of sufficient value to satisfy the mortgage debt”. 
The right to recover, further, is not limited by whether the 
mortgagee be in or out of possession or whether there has been 
a breach of the condition of the mortgage.” 

It is possible that the Massachusetts Rule as to the measure 
of damages is directly based upon the Massachusetts theory of 
mortgages, that as between the mortgagor and mortgagee the 
legal title passes to the mortgagee in order to give the mort- 
gagee an effectual security by the pledge of real estate for the 
payment of a debt.*” The rule is practical, however, regardless 
of whether the lien theory or legal title theory of mortgages 
applies, for as stated in Gooding v. Shea,” the claim “when re- 
covered applies in payment pro tanto of the mortgage debt, and 
thus, ultimately for the benefit of the mortgagor, if he redeem 
... Due satisfaction will discharge all claims if made to a party 
having a prior right.” If it is considered that this rule is based 
upon the theory that as between the mortgagor and mortgagee 
the legal title is in the mortgagee, this rule is applicable in Ohio 


*4 Gooding v. Shea, supra, note 12; James v. Worcester, supra, note 22; 
Wilslow v. Moulton, 127 Mass. 509 (1879); Searle v. Sawyer, 127 Mass. 
491 (1879). 

*° Gooding v. Shea, supra, note 12; Delano v. Smith, 206 Mass. 365 
(1910) ; Byron v. Chapin, 113 Mass. 308 (1873). 

6 Wilslow v. Moulton, supra, note 24; Searle v. Sawyer, supra, note 24. 

*7 Ewer v. Hobbs, 5 Metc. 1 (Mass. 1842). 

*8 Gooding v. Shea, supra, note 12. 
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in all cases where the condition of the mortgage has been 
broken.” 

In New York, a lien theory state, the rule is that the 
measure of damages is the diminution in the market value of 
the whole property by reason of the injury, unless such amount 
is greater than the reasonable cost of repairing the injury, in 
which case such cost only will be allowed.*” The New York 
courts had held that the insolvency of the mortgagor is imma- 
terial,"’ overruling an earlier decision” as to the necessity of in- 
solvency. Under this rule it follows that foreclosure of the 
mortgage to determine the deficiency is not necessary. It, 
tnerefore, appears that in New York, a strict “lien theory” 
state, the measure of damages is almost identical with that in 
Massachusetts, i. e. the recovery of the mortgagee is based on 
the diminution of the value of the physical property. 

The rules in other states are not so definite nor so easily 
understood or aplied. In a leading New Jersey case* the court 
held that in such an action, the damages recoverable are to be 
measured by the injury to the mortgage as a security. In the 
same case the court repudiated the suggestion that the insolv- 
ency of the mortgagor must be proved and that a foreclosure 
should be required to determine the deficiency. The evidence 
showed that both before and after the injury the premises were 
ample security for the first mortgage but insufficient to meet, 
also, the whole of the second mortgage, and that, consequently, 
the entire depreciation resulting from defendant’s acts was so 
much stripped from the security of the second mortgagee. It, 
therefore, appears that the sole distinction between this rule, 
and the Massachusetts and New York rule is that the sufficiency 
of the remaining security was taken into consideration in de- 
termining the measure of recovery. Quaere, would not the 
same ultimate result be accomplished had the first mortgagee 

9 See note 4, supra. 

3° Ogden Lumber Co. v. Bussee, 86 N.Y.S. 1098 (1904). 

31 bid. 


32 Gardner v. Heartt, 3 Denio 232 (1846). 
83 Jackson Vv. Turrell, 39 N.J.L. 329 (1877). 
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have recovered damages measured by the extent of the injury 
to the property, and thus discharged the first mortgage debt 
pro tanto and thereby improved the security held by the second 
mortgagee? Other cases adopt the rule that the mortgagee may 
recover for the “injury to the security.”** Just as in the Ohio 
cases, it is not clear what elements are included, and what ele- 
ments rejected by such test. 


ParTIES TO THE ACTION 


It is clear that the only necessary parties to the action are 
the mortgagee plaintiff and the tortfeasor defendant.* It ap- 
pears, however, that it may be desirable in certain cases to join 
other lien holders or the mortgagor either as plaintiff or de- 
fendant,’* and the court in the exercise of its equitable powers 
may in a proper case, if the objection is made in time, require 
the joinder of other parties having an interest in the mortgaged 
premises.*’ Although a mortgagor and a second or third mort- 
gagee as well as a first mortgagee also have sufficient interest 
in the estate to maintain an action for such injury,” the defend- 
ant cannot resist either by showing that another may also sue, 
or has sued.*® “The stranger, however, is not liable to all, 
successively. The superior right is in the party having superior- 
ity of title. The demand is not personal to either the mortgagor 
or any of the mortgagees, but arises out of and pertains to the 


°# Mathews v. Silshy, supra, note 20; Huringer v. Central Trust Co., 94 
Fed. 788 (8th Cir. 1899); Morgan v. Gilbert, 2 Fed. 835 (C. C. W. D. 
Mich. 1880) ; Arnold v. Broad, 62 Pac. 577 (Colo. 1900) ; Planters Bank v. 
Lummus Cotton Gin Co., 132 S.C. 16, 41 A.L.R. 592 (1925); Sloss-Shef- 
field Sheet and Iron Co. v. Wilkes, 231 Ala. 511, 165 So. 754 (1936); 
Jersey City v. Kierman, 50 N.J.L. 246 (1888). 

*° Craig v. Kansas City Terminal Ry. Co., 197 S.W. 141 (S.C. Mo. 
1917) and cases cited supra, note 34. 

8° Carpenter v. Canal Co., 35 Ohio St. 307 (1880); Sloss-Sheffield v. 
Wilkes, supra, note 34. 

57 Commercial Securities Co. v. Mast, 29 Pac. (2d.) 635 (Oregon 1934); 
Craig v. Kansas, supra, note 35. 

°° Lightcap v. Bradley, 186 Ill. 510 (1900); Van Dyke v. Grd. Trunk 
R. R., 78 Atl. 958 (1911). 


°° Gooding v. Shea, supra, note 12. 
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estate; and, when recovered, applies in payment pro tanto of 
the mortgage debt, and thus ultimately for the benefit of the 
mortgagor if he redeems. . . . Due satisfaction will discharge 
all the claims if made to a party having the prior right.”*” A 
reasonable satisfaction made in good faith to a prior mortgagee 
for damage done to the mortgaged property, bars an action 
brought for such damage by a subsequent mortgagee.” Recov- 
ery in an action by a mortgagor does not bar a subsequent 
recovery by a mortgagee of realty.** A recovery by either the 
mortgagor or mortgagee of chattels, in the absence of fraud 
or collusion is a bar to an action by the other.** This rule in 
reference to chattel mortgages is based on the law of bailments 
and has no applicability to real estate mortgages. 


4° [hid. 

** Byrom v. Chapin, 113 Mass. 308 (1873). 

*? Toledo v. Brown, supra, note 3; Chauteon v. Baughton, 100 Mo. 406, 
13 S.W. 877 (1890). 

*8 Harris v. Seaboard Air Line R. R. Co., 190 N.C. 480, 130 S.E. 319 
(1925); Miller v. Hartman, 145 So. 786 (La. 1933). 
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ACCELERATION OF FUTURE 
INTERESTS IN OHIO 


Justin H. FoLkertu 


IN GENERAL 


The Probate Code in Ohio gives the surviving spouse of a 
deceased person one-third or one-half of the deceased’s estate 
in fee if such spouse takes by law and against the will of the 
deceased. This is a much more substantial interest than the 
former dower interest. Consequently, there is apt to be an in- 
crease in instances of a surviving spouse electing to take against 
the will of the deceased. Where the will provides for future 
interests to take effect at the termination of a preceding estate 
devised to the husband or wife, such renunciation by the sur- 
viving spouse gives rise to the problem of acceleration of future 
interests. For example, if the testator gives an estate to his 
wife for life with remainder to A, will A’s future interest 
become a present one if the wife renounces? The problem may 
also arise where a life tenant beneficiary is a witness to the will 
and for that reason is unable to take under the will or where 
the grantee or devisee of a preceding estate is without capacity 
to take. 

The problem of acceleration may well be divided into two 
parts. One where there is no distortion and the other where 
there is distortion. By distortion is meant an upsetting of the 
testator’s scheme of disposition in a manner which affects inter- 
ests created by the will other than the renounced interest and 
the future interest which followed the renounced interest. The 
meaning of distortion in acceleration cases may be explained 
with the aid of some illustrations. If the surviving spouse 
should renounce but refuse to take the distributive share per- 
mitted by law there is no distortion, since no other interests 
created by the will could be affected adversely. Again, if there 
were no other interests save the spouse’s life estate and the 
remainder after it, there would be no distortion as no other 
interests would be affected even though testator’s scheme of 
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disposition would be disturbed since the spouse would be en- 
titled to part of the future interest under the Ohio law. Other 
interests will be disturbed by the renunciation in many cases. 
The significance of distortion in acceleration cases depends on 
how great the distortion is and whom it affects. If the loss to 
other prospective devisees is slight or if it falls upon a residuary 
devisee who apparently was not a primary object of the testa- 
tor’s bounty, the court is likely to disregard the loss and treat 
the case as one concerning acceleration where there is no dis- 
tortion. On the other hand, if the loss falls upon a specific or 
residuary beneficiary where such beneficiary was intended to be 
a chief beneficiary the court is more apt to consider the loss and 
to permit its attitude toward the problem of acceleration to be 
influenced or controlled by the possible distortion. 

Where there is no problem of distortion the most difficult 
question presented on renunciation by the surviving spouse is 
whether the court should look beyond the formal character of 
the future interest in deciding if it should be accelerated. It is 
sometimes supposed that if the future interest is vested it will 
be accelerated, but if it is contingent it will not be accelerated. 
If the future interest is vested in the sense that it will take 
effect whenever and however the preceding estate terminates, 
the courts generally have no hesitancy in saying that on renunci- 
ation the future interest takes effect as a present estate. This 
may be true even though the limitation is “to my wife for life 
and on the death of my wife to X.” This latter phrase has been 
construed to mean any termination of the wife’s estate, by death 
or otherwise. Simes, Law of Future Interests (1936), Sec. 752. 
Acceleration where there are vested interests ordinarily seems 
to accord with the testator’s general intent. However, if the 
testator’s expressed intent shows that an interest normally 
regarded as vested should ot take effect presently, it should 
not be accelerated since an cceleration should not be permitted 
to defeat the testator’s intent. 

Courts have been reluctant to permit an acceleration of con- 
tingent interests. If it is clear that the testator intended a literal 
compliance with the stipulated condition, no acceleration should 
be permitted. But the general intent of the testator as gleaned 
from the entire instrument may support an inference that he 
did not intend a literal compliance with the condition at all 
events. Suppose, for example, we have a devise to the wife for 
life and on her death the remainder to the children then sur- 
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viving. If the wife renounces, the courts will normally accelerate 
the interest in the children. Simes, of. cit., Sec. 756. According 
to accepted rules of construction, the above limitation would be 
considered contingent in form and so the children would have 
to survive the wife before they could take their interest in pos- 
session. Why do some courts accelerate such a remainder? In 
answering this question, it must be remembered that the testator 
probably had given no thought to the possibility of renunciation 
and that his specific intent in that event is not known. So the 
acceleration under such circumstances seems to be a process of 
re-construing the general intent of the testator in the light of an 
unanticipated event. If the testator intended the contingent 
remainder to be postponed only for the purpose of letting in 
the preceding estate, a means of providing for the surviving 
spouse, the court should not insist upon a strict compliance with 
the contingency set forth in the will, but should accelerate such 
a contingent future interest. In such a situation the court should 
not let the literal form of one clause in the will control over the 
general intention of the testator as evidenced by his scheme of 
distribution. So the true basis of acceleration is not the vested 
or contingent form of the future interest, but an estimate of 
the testator’s general intent as found from a re-construction of 
the will in view of the unanticipated event of renunciation. A 
good many courts have taken this view; Simes, o?. cit., Sec. 756. 
The Ohio courts have not consistently done so. 


ACCELERATION WHERE THERE IS NO PROBLEM 
OF DISTORTION 


Future interests which are in form vested have presented 
very little difficulty to Ohio courts in the problem of accelera- 
tion. In Millikin v. Welliver, 37 Ohio St. 460 (1882) the 
testator left a life estate in all his property to his wife and the 
residue to relatives. The wife was held to take by law. The 
court made the “future interest” in the relatives a present 
interest dating from the time of testator’s death subject to the 
wife’s dower which was not assigned in the case as the wife 
died shortly after the testator. The future interest was vested 
so that the case is merely an illustration of the application of 
the general rule that vested future interests will be accelerated. 

In Davidson v. Miners and Mechanics Savings and Trust 
Co., 129 Ohio St. 418 (1935) the court accelerated a vested 
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interest. But they said in a dictum that the general rule was 
that a contingent remainder would not be accelerated. This 
statement was unwarranted by the facts of the case. The actual 
holding of the court seems inequitable. By the terms of the 
will the wife was given a life estate in one-half with remainder 
to a hospital and B was given a life estate in the other half 
with the remainder to a church. The wife renounced and was 
given one-half in fee. (This shows the possible advantage to 
a spouse in taking against the will under the present provisions 
of the Probate Code). The court gave B a life estate in one- 
half of the remaining one-half of the estate with remainder in 
that portion of the estate to the church. The court accelerated 
the remainder to the hospital so that it took a present interest 
in the one-half of the one-half remaining after the wife took 
her half of the entire estate. Though the interest in the hos- 
pital was vested, this would seem to be a situation where a 
formal vested remainder should not have been accelerated. If 
the question of acceleration is to be determined on the basis of 
reconstruction of the will according to what the testator would 
have done if he had known of the renunciation, it would not 
seem reasonable in the light of the provisions of the will that 
one of the charities should get more than the other. A result 
which would seem to have been more in accord with the tes- 
tator’s probable intent would have been to let B have a life 
estate in the entire one-half and to let the charities divide the 
remainder. In this case the interests of other beneficiaries, B, 
the hospital and the church, were disturbed by the wife’s renun- 
ciation so that there was distortion; but the court did not regard 
this as sufficiently important to become a factor in the problem. 
The dissenting judges thought it was a factor since they based 
their holding on previous Ohio cases which definitely involved 
distortion as a factor in the case. 

In Holt v. Lamb 17 Ohio St. 374 (1867) the testator gave 
a life estate to one G. S. and then provided that after the de- 
cease of G.S. the land should be sold and divided equally 
between G. S.’s four daughters, R, S, P, and M. The will was 
admitted to probate but later set aside in a contest suit to which 
the four daughters were not made parties. One year after 
G. S.’s death, they brought this suit to recover the land from 
defendant who acquired it by mesne conveyance from one who 
had purchased the land at a sheriff’s sale in a partition suit 
among testator’s heirs. The court held that the four daughters 
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were not bound by the decision which declared the will should 
be set aside as they were not parties to it. The court further 
said conceding that the contest suit terminated G. S.’s life estate 
still the daughters’ interests did not arise until G. S.’s death. 
Therefore, a title by adverse possession was not acquired against 
them. The court said the daughters’ estate was one to com- 
mence at the happening of a particular event, G. S.’s death, and 
could not become possessary during his life although his life 
estate terminated in the contest suit. The interest in the daugh- 
ters seems to have been a vested remainder although the court 
spoke of it as an equitable right to have the land sold. Even 
though it was vested, the court’s decision is correct if the gen- 
eral intent of the testator was that the event should happen 
before the daughters’ estate was to take effect in possesison. 
It is doubtful, however, if such was his intent. 

A somewhat similar situation arose where the testator gave 
his wife a life estate with remainder over to certain relatives. 
There was a power in the executor to sell after the death of the 
wife. She took under the will. She sold her life estate to the 
remaindermen who then desired to have the power of sale 
exercised though the wife was still living. The court of ap- 
peals in Aldenderfer v. Spangler 22 Ohio App. 123 (1926) 
held that the power to sell was independent of the estate and 
that it could not be accelerated. It correctly said that the sale 
of the life estate to the remaindermen was not such a termina- 
tion of the life estate as to accelerate the remainder. That is a 
problem of merger, but the power to sell might still have been 
accelerated since it was apparently for the protection of the 
widow and it could not serve that purpose after she sold her 
life estate. In Weller v. Weller, Extr. 32 Ohio N.P. (N.S.) 
329 (1934) the court of common pleas handled an acceleration 
problem nicely and seems to have reached a result not entirely 
consistent with the Aldenderfer case. The testator devised 
shares of stock in trust for his wife for life and provided that 
the trust should terminate at the death of the wife, the principal 
going to the trustee absolutely. There was a provision that the 
trustee could not sell without the consent of the wife during 
her life. The court in giving instructions to the executrix said 
if the wife renounced and took by law the beneficial estate in 
the trustee would vest immediately. In addition, the court 
said that the trustee could sell the stock during the wife’s life 
without her consent. This disposition seems to accord with the 
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testator’s probable general intent. It is not likely that the tes- 
tator meant to require the consent of his widow to a sale of the 
property if the widow had no estate in the property. Although 
this decision would seem to be more in accord with the testator’s 
general intentions than is the decision in the Aldenderfer case, 
there is some merit to the Aldenderfer decision as a matter of 
policy since in subsequent cases remaindermen would be less 
likely to try to induce a widow to part with her specific life 
estate if a similar power is not exercisable until the happening 
of the contingency for which the testator provided. 

The case of the Fourth & Central Trust Co. v. The Hen- 
derson Lithographing Co. 21 Ohio App. 257 (1926) is espe- 
cially interesting since it shows that the true approach to the 
problem of acceleration is one of construing the intention of a 
testator in the light of the unexpected termination of the pre- 
ceding estate. The testator devised shares of stock to a trustee. 
The trustee was to vote the stock according to the wish of the 
testator’s eldest son. The testator wished this son’s influence 
to dominate the company. The trustee was to divide the divi- 
dends among all of the testator’s children and at the death of 
the eldest son, the trustee was to divide the stock per stirpes 
among the testator’s children and their issue. The company 
in which the stock was held was sold and dissolved with the 
consent of all the parties. The eldest son wished the trustee 
to invest the funds in legal securities and continue the trust. 
The other children wished immediate distribution. The court 
of common pleas in 26 Ohio N.P. (N.S.) 249 (1925) said 
that this was a situation analogous to the wife renouncing 
and so the final distribution could be accelerated. The court 
said “at the death” meant any termination of the eldest son’s 
estate. The court further said that it would make no difference 
whether the future interest was vested or contingent; in either 
instance it could be accelerated. The court finally rested its 
decision on the ground that since the eldest son’s influence 
could not be carried on in the company, the purpose of the trust 
failed and since the testator’s other purpose was an equal dis- 
tribution among all the children, the latter purpose should be 
carried out immediately. The court of appeals in 21 Ohio App. 
257 (1926) affirmed the case on this latter ground not men- 
tioning acceleration. The lower court by its suggestion of the 
possibility of accelerating either vested or contingent interests 
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illustrates the view which seems preferable. The decision shows 
that in the last analysis acceleration is a matter of construing the 
testator’s intention with regard to the unforeseen termination 
of the preceding estate. The fact the court saw the analogy of 
the acceleration situation and rests its decision on the failure 
of the trust purpose —- a pure intent question — bears out the 
suggestion that we must look to the testator’s intention rather 
than merely to the formal nature of the future interest, whether 
contingent or vested. 

Future interests which are in form contingent are the source 
of considerable confusion in the problem of acceleration. The 
difference of opinion as to whether a contingent interest can be 
accelerated was shown in the discussion of the dicta in the 
Davidson and The Fourth &§ Central Trust Co., cases, supra. 

In Stevens, Exr. v. Stevens, 121 Ohio St. 490 (1929) there 
was a trust in which the widow was given a life estate. At her 
death the land was to be sold and the proceeds distributed as 
follows: $1,500 to A should he then be living, $1,000 to B 
should he then be living, $500 each to C and D. The widow 
renounced. In a suit by the executor for instructions, the court 
said that the interests in A and B could not be accelerated since 
by the use of the words “should he then be living” the testator 
meant that A and B should not take unless they were alive at 
the widow’s death. Apparently the court allowed C’s and Ds 
interests to be accelerated since their interest was not subject 
to such an expressed contingency. The testator had expressed 
no intention as to what distribution should be made if the widow 
renounced. Inasmuch as A and B were the principal benefici- 
aries other than the widow, it is reasonable to suppose that the 
testator would have given them an immediate estate if he had 
known that the widow would not take a life estate. Here, be- 
cause the remainder was contingent in form, the court compelled 
the chief beneficiaries to bide the event, but allowed the sec- 
ondary beneficiaries to take a present interest because the limi- 
tation to them was in form vested. The court failed to realize 
that the remainder was only contingent in form but was prob- 
ably not intended to be contingent should the wife renounce. 
It did not reconstrue the testator’s intent in the light of the 
unforeseen event. 

In contrast with the decision in the Stevens case, the court 
of appeals in Blocker v. Trick, 8 Ohio App. 222 (1917) accel- 
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erated an executory estate. In this case there was an estate for 
ten years in the widow. The property was then to be sold and 
the proceeds distributed to the testator’s children. The widow 
renounced. The court held this accelerated the enjoyment of 
the children’s estate subject to the widow’s dower. The court 
stated that the children took the entire estate by intestacy. The 
holding that the children took by intestacy seems clearly wrong. 
The children took a future interest under the will which inter- 
est by acceleration became a present interest. However, the 
decision is equitable because the result accorded with what the 
testator probably would have intended under the circumstances. 
Usually courts have been reluctant to say that an executory 
estate will take effect in possession on any other event than that 
stipulated by the testator. The principal case seems to be the 
better approach. 

The court of common pleas in Dymond v. Dymond, 12 Ohio 
N.P. (N.S.) 506 (1912) rendered a decision which permitted 
the acceleration of a remainder which was contingent in form. 
The widow was given a life estate. After her death the prop- 
erty was to go half to the testator’s brother and half to the 
brother’s children then living and to the issue of the children 
who had died. The wife renounced. The plaintiff argued that 
only those children living at the wife’s death could take under 
the terms of the will. Consequently, the estate in the children 
must remain a future interest until the widow’s death. The 
court accelerated the remainders saying that by “death”, the 
testator meant any termination of the life estate. He said that 
the remainder was merely postponed for the purpose of bene- 
fiting the widow during her life. The purpose being defeated 
by the renunciation, the remainders should become present 
interests since that is the result that testator would probably 
have intended. Although the court said the brother’s children 
had a vested remainder it would have made no difference if in 
form they had a contingent remainder. In either instance, the 
purpose for postponing the remainder ceased when the widow 
renounced. 


ACCELERATION WHERE THERE IS A PROBLEM 

OF DISTORTION 
Probably the most difficult problem involved in acceleration 
occurs where there is the distortion described above. While it 
is true that where such distortion appears, the decision of each 
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case must rest upon its particular facts, yet it is believed that a 
fundamental theory can be applied which will harmonize in 
principle with the acceleration cases where there is no distortion 
and which will tend to make possible an equitable disposition 
of all cases. The usual theory presented by the cases is that 
where there is distortion the future interest will not be acceler- 
ated but the court of equity will sequester the interest renounced 
by the surviving spouse and apply it to satisfy the disappointed 
devisees and legatees on a theory of equitable compensation. 
Such a theory is inconsistent with the theory of acceleration 
where there is no distortion in several respects. In the latter 
situation, the courts say that on renunciation there is no life 
estate. Consequently, if none exists, there could be no interest 
for the court to sequester for the disappointed devisees and 
legatees. Again, the mere fact that certain beneficiaries are 
disappointed would not seem to be a conclusive reason to pre- 
vent a future interest from becoming a present interest if it 
would do so if there was no distortion. Then too, the usual 
theory of equitable compensation is not really applicable to 
help the disappointed beneficiaries in a situation of renuncia- 
tion. It applies only where a beneficiary has taken an interest 
under a will and then tries to retain another interest already 
held by him when the will has disposed of this second interest 
to someone else. The effect of the doctrine of equitable com- 
pensation is that the beneficiary cannot have both interests and 
the court of equity will take the second interest to compensate 
the beneficiary, who, according to the terms of the will, was to 
have had it. But where a widow renounces, not only is there 
no estate to sequester for the compensation of the disappointed 
beneficiary, there is also no one trying to take two interests 
under the will. The widow is merely taking by law. She is 
not taking under the will at all. Furthermore, if the equitable 
compensation theory is followed any property remaining after 
the disappointed beneficiary is compensated should go to the 
widow, but most all American cases say that such property 
goes to the remainderman. 

Professor Simes has suggested that acceleration should take 
place as where there is no distortion, the future interest becom- 
ing a present one. Then equity should impose a trust on the 
property in the hands of the remainderman, now the holder 
of the present interest, for the benefit of the disappointed 
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beneficiaries. The process of compensating the disappointed 
beneficiaries would then amount to a matter of marshalling the 
assets. 41 Yale L.J. 659 (1932), Simes, op cit., Sec. 761. Such 
a theory would be consistent with the absence of an estate to 
sequester on renunciation and with the fact that the remainder- 
man takes the property after the disappointed beneficiaries are 
compensated. Compensation should be given to both residuary 
and specific beneficiaries. It should be given, however, only if 
on construction of the testator’s intent in view of the unforeseen 
circumstances it could be said that the beneficiary was still to 
take. If in the construction of the testator’s intent in the new 
setting, it should seem that he would not have intended the 
disappointed beneficiary to take, no compensation should be 
given. 

The few Ohio cases involving a distortion all follow the 
generally stated rule that there will be no acceleration where 
there are disappointed beneficiaries. 

In Jennings v. Jennings, 21 Ohio St. 56 (1871), the court 
refused to accelerate the reversion which the widow inherited 
as heir at law where she renounced her life estate which pre- 
ceded such reversion. The court said it would sequester the 
life estate to compensate the disappointed devisees. So the 
dower was assigned out of the sequestered estate. The court 
said the widow had no equitable right to insist that the benefit 
intended by the testator as a compensation for her dower — the 
renounced life estate — should be treated as a lapsed devise and 
go to her, the heir, as intestate property. The decision is prob- 
ably equitable. The disappointed devisees should have been 
compensated. But the court’s reasoning is somewhat confused. 
As the plaintiff pointed out, if the widow renounced there was 
no life estate to go by intestacy. It had been extinguished or 
rather had never been created. The court should have acceler- 
ated the widow’s reversion but should have imposed a trust 
upon it for her dower interest and thus compensate the disap- 
pointed devisees who otherwise would have had the dower ap- 
pointed from their devised interests. Thus the court would 
have carried out the testator’s general scheme of distribution. 
Further there was no room for the doctrine of equitable com- 
pensation since the widow was not claiming under the will. 

Similarly in Holdren, Admr. v. Holdren, 78 Ohio St. 276 
(1908 ), the court refused to accelerate a future interest where 
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there was distortion. The widow was given one-sixth for life 
with remainder in her son in fee. She renounced and her dower 
interest exceeded the value of a life estate in one-sixth. The 
court held that the son’s remainder would not be accelerated 
but that the renounced one-sixth life estate would be seques- 
tered to compensate the disappointed devisees of the other five- 
sixths. Again an equitable result is reached, but with the same 
inconsistency of sequestering a non- -existent estate, the re- 
nounced one-sixth life estate. The court should have acceler- 
ated the remainder and impressed it with a trust for the benefit 
of the disappointed devisees. Then, if the assets were mar- 
shalled according to the intention of the testator, the remainder- 
man while holding the present legal title could get no more in 
value than the testator intended for him and the disappointed 
devisees would get more nearly the value the testator intended 
them to have. 

The supreme court in Trustees of Kenyon College v. Cleve- 
land Trust Co., 130 Ohio St. 107 (1935), reach a similar result 
and with similar reasoning and so the same criticism is appli- 
cable in this decision. The facts of the case were that testatrix 
gave her husband a life estate in all her property. She gave 
comparatively small legacies in remainder to certain specific 
beneficiaries. She gave the bulk of the remainder to the College 
by means of the residuary clause. It will thus be seen that the 
husband, as life tenant, and the college as the residuary legatee, 
were intended to be the chief beneficiaries. The husband re- 
nounced the will and took one-half of the estate as his distribu- 
tive share. The specific beneficiaries desired their interests to 
be construed as present ones. The court refused to accelerate 
their interests, however, and said it could sequester the hus- 
band’s life estate for the college since the husband took a large 
part of his distributive share from the portion given by the 
residuary clause to the college. The court said the testatrix in- 
tended the college to take a large share by the will and by this 
method the intention of the testatrix could be approximated. 
This case shows that the residuary devisee or legatee may be 
as much entitled to compensation as a specific beneficiary. 
Compare, Dunlap v. McCloud, 84 Ohio St. 272 (1911). 

The circuit court in Wilson, Exr. v. Hall, 6 Ohio C.C. 570 
(1892), aff’d without opinion in 53 Ohio St. 679 (1895), 
reached quite an inequitable result in following the theories 
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generally accepted in distortion cases. There the testatrix’s will 
gave the husband a life estate. After his death the executor 
was to sell the property and distribute the money as follows: 
“1, Should my sisters or either of them surviving myself and 
my husband, I give either or each of them surviving five hun- 
dred doilars.” There were gifts to other specified legatees. 
The husband renounced. The court held that his life estate 
should be sequestered for disappointed beneficiaries and that if 
after compensating them there should be any of the life estate 
left that it should descend by way of intestacy. The court fur- 
ther held that the executor could not sell the property while 
the husband was alive though he had renounced and that the 
sisters had to survive him to take. Though it was reasonable 
to compensate the disappointed beneficiaries, it was not reason- 
able to say that the remainder of the life estate after the 
beneficiaries were compensated should descend by way of in- 
testacy. This is carrying the fiction of sequestering an estate 
which does not exist entirely too far. Most courts would have 
given the property remaining after the disappointed benefici- 
aries were compensated to the remainderman, Simes, op. cit., 
Sec. 761. This shows that there was no life estate sequestered 
for if there were, the remaining property would of logical neces- 
sity have gone to the renouncing spouse from whom it is theo- 
retically sequestered. As far as the sisters’ share and the power 
to sell are concerned, it would have been much better to have 
said that the testatrix was merely postponing the remainder 
until the termination of the life estate. Since the life estate was 
terminated by renunciation, it might reasonably be supposed 
that the testatrix would have given the sisters a present interest 
subject only to the compensation due to the disappointed bene- 
ficiaries. This last could be done by imposing a trust on the 
accelerated, interests. On the same reasoning the power to sell 
should have been exercisable after the renunciation. 

In Bates, Admr. v. Creed, Admr, 2 Ohio App. 59 (1913), 
aff’d in 90 Ohio St. 280 (1914), the husband was given a life 
estate in one property and a charity was given the remainder. 
The husband was also given a fee in another property. There 
were other specific beneficiaries. The husband renounced. The 
court held that the remainder in the charity should be acceler- 
ated to become a present interest and that the fee which the 
husband renounced should be sequestered to compensate the 
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disappointed legatees. This seems entirely correct. There was 
no need to impress the charity’s interest with a trust when full 
compensation could be attained from other property. Since the 
husband renounced there was no fee created in him and the 
property which the court said it sequestered descended to the 
heirs as intestate property. In their hands the court should have 
imposed a trust for the benefit of disappointed legatees. This 
result accords with the testatrix’s probable general intent, as she 
demonstrated by making a will that the heirs were not to get any 
more than they obtained by that instrument. The case is a 
striking illustration of how far a court may go in revising the 
expressed dispositions of the will on the basis of the court’s 
impression of testatrix’s general intent. 


CONCLUSION 


It is believed that acceleration should be treated as a prob- 
lem of reconstruing the intention of the testator as gathered 
from the provisions of the will in the light of an unforeseen 
event which usually is renunciation. The mere character of a 
remainder, whether vested or contingent, should have bearing 
on the question only in so far as the testator’s intent can be 
gleaned from such form. This is the tendency of most of the 
courts today. The Ohio courts have in most of the cases reached 
an equitable result but certain.dicta and a few holdings seem to 
embrace an incorrect rationale. In distortion cases the Ohio 
courts have been confused in theory. This is particularly appar- 
ent when we compare that theory with the theory of the accel- 
eration cases where there is no distortion. It is submitted that 
the courts should treat both parts of the acceleration problem 
as a reconstruction of the testator’s probable intent. Since the 
renunciation extinguishes the surviving spouse’s estate created 
by will, the court in most instances should accelerate any future 
interest following the spouse’s estate since in the majority of 
instances this is what the testator would have intended. The 
only distinction which should be drawn between cases where 
there is no distortion and those where there is such a factor, is 
that in the latter cases the accelerated interest should be im- 
pressed with a trust for the benefit of disappointed beneficiaries 
to the extent that this is necessary to carry out the testator’s gen- 
eral scheme of distribution. 


RESTRICTIONS ON THE RIGHT 
OF TRIAL BY JURY 


LoweLL M. GoERLICH 


According to a recent report of the Ohio Bar, February 1, 
1937, at page 624, the Cleveland Bar Association will sponsor 
a bill which proposes to require a written demand to be made 
by a litigant before a trial by jury may be had in a civil case in 
common pleas courts. The bill further provides that if the 
demand is not made within a specified time the jury will have 
been deemed to have been waived and, if the jury is demanded, 
it shall consist of eight persons unless the litigant specifies 
twelve. A law of this type is not an innovation in Ohio; stat- 
utes similar in intent and purpose have been passed by the 
legislature reducing the number of jurors as well as requiring 
prepayment of jury fees before the right may be exercised. 
The underlying purpose of such statutes is to reduce the number 
of jury trials so that both the expense of hiring juries and the 
sluggishness of judicial procedure may be lessened. Upon this 
basis such statutes are thought to be justified. However, these 
statutes involve more than pure public policy, they present a 
constitutional issue and it is certain that without constitutional 
sanction they are invalid. At the threshold, therefore, it is 
pertinent to consider them in the light of Art. I, Sec. 5, Ohio 
Constitution “The right of trial by jury shall remain inviolate, 
except that, in civil cases, law may be passed to authorize the 
rendering of a verdict by a concurrence of not less than three- 
fourths of the jury”. 

In testing the proposed statute under this provision, three 
fact situations are suggested. Although they are not all pre- 
sented by the proposed statute, nevertheless, they are closely 
related and anticipate the same problems. These fact patterns 
placed in question form may be stated as follows: (1) Is it 
constitutional in view of Art. I, Sec. 5 for the legislature to 
reduce the size of the jury in a civil case to eight persons? (It 
is apparent that the framers of the proposed statute sought to 
evade this question by placing the burden on the litigant to 
choose a jury of eight or twelve.) (2) Is it constitutional in 
view of Art. I, Sec. 5 for the legislature to require a written 
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demand for a jury or in event of litigants failing to make the 
demand to deem a trial by jury waived? (3) Is it constitu- 
tional under Art. I, Sec. 5 for the legislature to require a de- 
posit of jury fees as a prerequisite to a trial by jury or in event 
of litigants failing to pay the deposit to deem a trial by jury 
waived? (Each question contemplates common pleas courts.) 

The right of trial by jury as used in the constitution is predi- 
cated according to Ohio authority (for trial by jury is neither 
defined nor described in the constitution ) upon the right of trial 
by jury as it existed at common law at the time of the adoption 
of the constitution. It was said in an early Ohio case, Willyard 
v. Hamilton, 7 Ohio (pt. 2.) 111 (1836), “The constitution 
declares that the right of trial by jury shall be inviolate; and 
the only way that we can ascertain the true meaning of this 
clause, is by making inquiry, whether before the constitution 
was framed if jury trials were known in such cases in the terri- 
tory of Ohio.” Applying this test, the court approved a charter 
provision permitting the assessment of land for canal purposes 
by a commission rather than a jury. The court found that prior 
to the adoption of the constitution trial by jury was not had in 
such cases. The same test has been followed in subsequent 
Ohio cases and it is now well established that the trial by jury 
contemplated by the constitution is the jury at common law 
existing at the time of the adoption of the constitution. Work v. 
State, 2 Ohio St. 297 (1853); Hagany v. Cohnen, 29 Ohio St. 
82 (1876); Inwood v. State, 42 Ohio St. 186 (1884); Belding 
v. State, ex. rel. Heifner, 121 Ohio St. 393, 169 N.E. 301, 8 
Ohio L. Abs. 28 (1929). 

Following this line of reasoning, numerous Ohio cases have 
held that a trial by jury is a trial by twelve persons. This was 
suggested in Ohio, as early as the Willyard case, supra, and was 
definitely settled in Lamb v. Lane, 4 Ohio St. 167 (1854). In 
the latter case Justice Thurman states, “That the term ‘jury,’ 
without addition or prefix, imports a body of twelve men in a 
court of justice, is as well settled as any legal proposition can 
be.” Accord, Work v. State, supra; Sovereign v. State, 4 Ohio 
St. 489 (1855). Other cases which have suggested that a trial 
by jury is a trial by twelve persons are Norton v. McLeary, 8 
Ohio St. 205 (1858); Warner v. B. & O. R. R. Co., 31 Ohio 
St. 265 (1877); Miller, Recr. v. Eagle, 96 Ohio St. 106, 117 
N.E. 23 (1917); State, ex. rel. Warner v. Baer, 103 Ohio St. 
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585, 134 N.E. 786 (1921). In the last case Chief Justice 
Marshall, citing Work v. State and Lamb v. Lane said, “It has 
been accepted as settled law throughout the United States that 
a jury is composed of twelve men, and the early cases in Ohio 
are in perfect harmony with this principle.” 

Since it is accepted that a trial by jury is a trial by twelve 
persons, our next inquiry (which is our first question above), 
is, can the legislature reduce that number? It has been held 
that it can not. Work v. State, supra; Sovereign v. State, supra; 
Fleishman Transportation Co. v. Bishop, 12 Ohio App. 293 
(1919). The latter case declared unconstitutional the statute, 
Ohio G.C. 1558-15, establishing a jury of six in the municipal 
court of Cincinnati. Citing the Lamb case, Miller case, Norton 
case, and Warner case, supra, the court decided that the right of 
trial by jury meant a right toa jury of twelve and to reduce that 
number was unconstitutional. In view of this decision, this 
statute was changed to read “Provided however, that any party 
may demand a jury of twelve by specifying that number in the 
written demand.” In the light of these precedents, it may be 
deduced that, if it is unconstitutional to reduce the number of 
jurors in Ohio to a less number than twelve in courts inferior 
to common pleas courts, it would likewise be unconstitutional 
to reduce the number of jurors in the common pleas courts, 
since the common pleas courts are certainly common law courts 
contemplated by the constitution. 

In numerous cases in other states courts have held in accord 
with the Ohio decisions, that the common law jury is a jury of 
twelve men, McRae v. Grand Rapids L. & D. R. Co., 93 
Mich. 399, 53 N.W. 561 (1892); Povlich v. Goldich, 311 III. 
149, 142 N.E. 466 (1924); State v. Walker, 192 lowa 823, 
185 N.W. 619 (1921); 16 R.C.L. 221. Blackstone writes, 
3 Black. 352, “A common law jury consisted of 12 free and 
lawful men, liberos et legales homines.” Other cases have held 
where a juryman is ill and a verdict is rendered by a jury of 
less than twelve to which number the litigants did not acquiesce 
there is no verdict. McRae v. Grand Rapids L. & D. R. Co., 
supra; Povlich v. Goldich, supra. Statutes passed by legisla- 
tures lowering the number of jurors below twelve have been 
held as a general rule unconstitutional. In Re Eshelman v. 
Chicago B. & O. R. Co., 67 lowa 296, 25 N.W. 251 (1885); 
Millers Nat. Ins. Co. v. American State Bank of East Chicago, 
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206 Ind. 511, 190 N.E. 433 (1934). The only circumstances 
under which such reductions have been held within the consti- 
tution are those in which the statute has affected only inferior 
courts which had no jury trial at common law or where the con- 
stitution permits a less number, Lindsey v. Lindsey, 257 III. 
328, 100 N.E. 892 (1913); Groves v. Ware, 109 S.E. 568; 
182 N. Car. §53 (1921); Texas Const. Art 5, Sec. 13 permits 
g jurors in civil cases. Dictwm in Baader v. State, 201 Ala. 76, 
77 So. 370 (1917) approves the rule that the legislature can not 
reduce the number of the jury below twelve. The overwhelm- 
ing weight of authority appears to support this view. See also 
16 R.C.L. 224. 

As noted before the framers of the proposed statute have 
sought to evade the possibility of unconstitutionality by leaving 
to the discretion of the litigants whether they want a jury of 
eight or twelve. Can a litigant agree to be tried by a court with 
a jury of less than twelve persons? Chief Justice Marshal an- 
swers this question affirmatively in the Baer case, supra. In that 
case the defendant was charged with manslaughter. During the 
trial one of the jurors became sick and the defendant agreed to 
be bound by the verdict of the eleven remaining. The defendant 
then claimed no verdict. The court held “that the purpose of 
the framers of the bill of rights was to prevent the legislature 
from enacting any statute which would deprive persons accused 
of the right of trial by jury”, but it was not mandatory on the 
accused to exercise the right. If he desired he could be tried 
without a jury, therefore he could be tried, if he desired, with 
a less number than the constitutional jury. Although apparently 
no civil case involves the same point, since the right of trial by 
jury is thought to be more sacred and the burden of proof is 
greater in a criminal proceeding, it may be deduced that, if a 
jury of less than twelve is permitted in a criminal action with 
consent of the parties, it would be permitted in a civil action. 
Cases in accord with the Baer case, supra, are Miller v. State, 
218 N.W. 743 (1928) Neb.; Patton v. United States, 281 U.S. 
276, 50 S. Ct. 253 (1930). 

The second and third questions supra, “Is the requirement 
of a written demand constitutional?” and “Is a requirement of a 
demand for prepayment of jury fees constitutional?”, may be 
considered together since in both instances, if they are to be 
answered in the negative, they must be justified on the same 
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principle. The first is raised in the proposed statute; the second 
has been raised in several Ohio cases but has never been adjudi- 
cated as to common pleas courts. As indicated above, the trial 
by jury as contemplated by the constitution is the trial by jury 
that was in existence at the time of the adoption of the constitu- 
tion. There is authority to the effect that this right is absolute 
and unconditional. In the Work case, supra, Justice Ranney 
said, “If it had been deemed safe to leave it to the discretion of 
the general assembly, no constitutional provision was needed”, 
and in Gunsaullus, Admr. v. Pettit, Admr., 46 Ohio St. 27, 17 
N.E. 231 (1888) Judge Minshall stated, “The right may 
be extended but not abridged”. Approaching the problem 
in the light of these premises, it obviously follows that an in- 
fringement upon the unqualified right of trial by jury, such as, 
requiring a written demand or requiring prepayment of jury 
fees, would be unconstitutional, since at the time of the adoption 
of the constitution neither of these things was required, dictum, 
Silderman v. Hay, infra. 

But upon the examination of other Ohio cases we find that 
the right of trial by jury is not as absolute and unconditional 
as the above cases would lead us to suspect. Although there are 
no cases which deal directly with our problem as to common 
pleas courts, there are cases which can be deemed to have re- 
sulted in the encroachment on the unconditional right of trial by 
jury which may have been contemplated in the constitution. 
Four Ohio cases appropinquate our problem. These are not the 
only cases on the subject, but since each reviews the decisions 
before it, we are enabled to make a comprehensive study of the 
whole field by employing these cases as a point of departure. 

The first case to be considered is Miller, Recr. v. Eagle, 
supra. Here the plaintiff sued in the municipal court of Dayton 
for labor pérformed and materials furnished. Defendant de- 
manded a jury but refused to pay the fees before trial as was 
required by Ohio G.C. 1579-61, contending that the act was 
unconstitutional as a deprivation of the right of trial by jury as 
guaranteed by the constitution. The Supreme Court sustained 
the act. 

The court cited Reckner v. Warner, 22 Ohio St. 275 
(1872). In that case assessment by three disinterested free- 
holders was made for damages in taking land for public road 
purposes. The statute involved permitted appeal from this 
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assessment to the probate court where a jury trial could be pro- 
cured if the appellee placed bond for the costs. The court sus- 
tained the act and declared it not an encroachment on the right 
of trial by jury citing Norton v. McLeary, supra. In the Norton 
case the constitutionality of a statute extending the jurisdiction 
of the justice of peace from $100 to $300 was attacked for the 
first time. Counsel for the defendant contended in substance 
that the jurisdiction of the justices of peace as well as the trial 
by jury mentioned in the constitution were the same as were in 
existence at the time of the adoption of the constitution, and at 
that time in cases involving more than $100 a jury trial was 
allowed; therefore, now to take away a jury in cases involving 
more than $100 would be an impairment of the constitutional 
right of trial by jury as it existed at the time of the adoption 
of the constitution. The court permitted the extension of the 
jurisdiction of justices courts basing its conclusion upon Art. 3, 
Sec. 9 (Const. of 1851) “and their powers and duties shall be 
regulated by law.” As to the contention of the defendant the 
court said in substance that the defendant had a right of trial 
by jury upon appeal and even though an appeal bond is de- 
manded of the defendant, nevertheless the right remained 
“perfect” and “unimpaired”. The court further stated, “But 
on this subject a discretion is given to the legislature which 
must be so far abused, as to be clearly violative of the substan- 
tial right before the court can interfere to nullify legislative 
action”. 

Of the Reckner case, supra, Judge Newman wrote in the 
Miller case, supra, p. 110, “... This contention [that an appeal 
bond was a burden] was not sustained by the court, the court 
being of the opinion that the requirement of an appeal bond. . . 
was a moderate and reasonable restriction upon the enjoyment 
of the right of trial by jury and was not an impairment of the 
right itself...” Here then we find the absolute and uncondi- 
tional right as it may have existed at common law restricted by 
the rule of reasonableness. 

The Miller case further cites Silberman v. Hay, 59 Ohio 
St. 582 (1899), a case in which the court declared unconsti- 
tutional The Cuyahoga County Jury Law, 91 Ohio Laws 795, 
which required five days notice and five dollars deposit or a 
waiver of the jury. The court held the act unconstitutional 
upon the basis that the right of trial by jury was a subject mat- 
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ter of general legislation, and laws affecting it must be uniform 
in operation throughout the state, Art. 2, Sec. 26, but neverthe- 
less the court used these significant words, “At the adoption of 
the constitution of Ohio every litigant in a suit, such as that 
between the parties below, had a right to demand a jury trial 
without depositing any sum of money, or making the demand 
at any particular period, before the case was called for trial.” 
(Italics writers) From this language it is patent that this judge 
would have declared the statute unconstitutional even had it not 
been restricted to a county; it was the same Judge Minshall 
who said in the Gunsaullus case, swpra, “The right may be ex- 
tended, but not abridged.” But note how Judge Newman inter- 
preted this case, “In deciding that the Cuyahoga County jury 
law affected the right of trial by jury, the court could not have 
meant to hold that this right was affected in the sense that it 
was impaired and the law thereby rendered invalid, for the in- 
ference to be drawn from the second paragraph of the syllabus 
is that had the law not been limited in its operation to Cuyahoga 
County, it would have been preserved from constitutional infir- 
mity.” This language is strong and there is little doubt how this 
judge would have regarded the statute suggested by the Cleve- 
land Bar Association had it been before him. This seems even 
more evident when in speaking for the court he held constitu- 
tional Ohio G.C. 1579-61, supra, on the grounds of a “moder- 
ate and reasonable restriction of the right of trial by jury and 
not an impairment of the right.” The language is especially 
strong since he does not distinguish in his reasoning between 
municipal courts and common pleas courts. By his interpreta- 
tion he has narrowed the concepts of the right of a trial by jury 
by subjecting it to reasonable restraints. 

However, it might be argued that the municipal court is an 
inferior court, Hess v. Devon, 112 Ohio St. 1, 146 N.E. 311 
(1925) from whose decisions litigants have a right to appeal to 
a trial before a common pleas court with a jury of twelve. See 
Ohio G.C. 11215. Therefore, it would seem that these cases 
concerning municipal courts are not authority for saying that the 
right of trial by jury may be restricted, first, because litigants 
in these inferior courts never had a right of a trial by jury, 
Work v. State, supra, and second, because if they do have such 
right it is perfected upon appeal to the common pleas court, 
Norton v. McLeary, supra. It has been held in an unreported 
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case, Doll v. Williams, Franklin County, Feb. 4, 1930, that 
Ohio G.C. 11215 which defines the appellate jurisdiction of the 
common pleas courts and provides for the appeal from inferior 
courts to the common pleas court, is a law of general nature 
and the method of appeal provided in the statute can not be 
varied in any one municipal court. If this decision is followed, 
it will mean that an appeal to a court with a jury of twelve can 
be enjoyed from all municipal courts. 

However, the Indiana court has taken a different view of 
this problem, in Millers Nat. Ins. Co. v. American State Bank 
of East Chicago, supra. In discussing a statute reducing a jury 
in a municipal court to six, the court declared, “We must con- 
clude that the tribunal is a court, presided over by a judicial 
officer, with the same powers as to the supervision of trials, in- 
struction of the jury as to the law, granting new trials and 
arresting judgment, that are vested in the circuit courts and the 
judges thereof” and therefore a jury must be provided satisfy- 
ing the common law requirements. It is significant to note that 
by Burns Ind. Stat., 4-2603, this specific court might be ap- 
pealed from in the same manner as justice of peace courts, and 
by Stewart v. J. E. Ertel & Co., 69 Ind. App. 29, 121 N.E. 
661 (1919) it was held reversible error to try an appeal from a 
justice court with six jurors instead of twelve. This is com- 
parable to the appeal from municipal courts under Ohio, G.C. 
11215. Applying the Indiana doctrine to the Ohio decisions 
that both municipal courts and common pleas courts must have 
juries as existed at common law, we may conclude that the 
apparent restriction on the right of trial by jury such as the re- 
quirement of a prepayment of jury fees in the municipal court, 
would be likewise permissible in the common pleas courts. 

The next case with which we are concerned, is that of Harry 
Goldberg Co. v. Emerman, 125 Ohio St. 239, 181 N.E. 19 
(1932). In this case the court upheld the constitutionality of a 
statute, Ohio G.C. 1579-24, requiring written demand before a 
jury trial could be enjoyed in the municipal court of Cleveland. 
This requirement raises a different question from the previous 
one discussed in that here if the litigant is deprived of his right, 
it is because he has neglected to do an act which it is within his 
power to do, whereas, in the case of requiring prepayment of 
jury fees, if the litigant is deprived of his right, it may be be- 
cause the performance of the act is not within his power. Courts 
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have not distinguished these situations upon this ground. Ohio 
courts have held without differentiating between inferior and 
superior courts that it is constitutional to require a party to make 
a written demand before he is permitted a jury trial. 

In the Goldberg case, supra, the court said, “It merely regu- 
Jates the method of making the demand in the interests of 
economy and orderly procedure.” The court cited with ap- 
proval 35 Corpus Juris 212, Sec. 128 holding that where a jury 
is not demanded it is waived. No distinction is made here be- 
tween inferior and superior courts. Other Ohio cases on this 
point are Billigheimer v. State, 32 Ohio St. 435 (1877) which 
neld “unless the record shows that the defendant demanded a 
jury, he will be deemed to have waived it,” and Dailey v. State, 
4 Ohio St. 57 (1854) which held to be constitutional a statute 
providing that if jury trial was not demanded in the probate 
court it would be waived. The charge was against selling intoxi- 
cating liquors. Judge Kennon very succinctly summed up the 
argument in favor of constitutionality in these words: “That 
right still exists; all he has to do is demand a jury trial and the 
law awards it to him... But who deprived him of that right? 
Surely not the court or the statute.” Another case in point and 
an interesting case because of the vehement dissent of Judge 
Donahue is Hoffman v. State, 98 Ohio St. 137, 120 N.E. 234 
(1918). This court held constitutional the same statute which 
was upheld in the Goldberg case, supra. Although the majority 
recognized the fact that the accused was entitled to the jury 
known at common law, nevertheless, in this criminal proceed- 
ing the court held this statute “not a restriction, limitation, 
or violation of such a right”. The court cited the two prior 
cases. Although the specific problem involved in the Hoffman 
case is apparently settled, the dissent of Judge Donahue is im- 
portant in that a court might follow his line of reasoning and 
declare the proposed statute unconstitutional. His major 
proposition was as follows, “The right of an accused to a trial by 
jury is not based upon provisions of any statute of the state but 
is the right guaranteed by the constitution ... The right con- 
ferred is an absolute and unconditional one.” [Italics writers]. 
The same thing indubitably could be said of civil cases, since the 
constitution guarantees the right of trial by jury in those cases 
in the same section. Further he stated, “The people of the state 
write its constitution. It is for them to say when their needs 
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demand a change of provisions.” The judge cited to sustain his 
contention Slocum v. Lessee of Swan 4 Ohio St. 162 (1854). 
This case was a civil action for ejectment and the court was of 
the opinion that the cause could not be tried by the court until 
there was a specific waiver of trial by jury by the parties. Like- 
wise he cited Gibds v. Village of Girard, 88 Ohio St. 34 (1913) 
in which it was stated in the syllabus “The right of trial by jury 
being guaranteed to all our citizens by the constitution, can not 
be invaded by either legislative action, judicial order or decree.” 
He cited the Work case quoting “‘it is beyond the power of the 
general assembly to impair the right (of trial by jury) or 
materially change its character.” To conclude this line of 
reasoning the judge used language which is indeed anticipatory 
of the statutes requiring prepayment of jury fees, “Is it possible 
in this progressive age ‘the dollar is to be placed above the man’, 
or that the protection of liberty of the individual is of less con- 
cern to the state than the protection of property.” 

In The Cleveland Ry. Co. v. Halliday, adm’rs., 127 Ohio 
St. 278, 188 N.E. 1 (1933) the common pleas court of Cuya- 
hoga County tried a civil case with a jury of six rather than a 
jury of twelve. In accordance with a rule made by the common 
pleas judge, “In civil jury cases . . . parties will be deemed to 
have waived a jury of twelve and to have consented to try such 
cases to a jury of six, unless a demand for a greater number than 
six in writing shall be filed . . .”. The supreme court declared 
that the common pleas court had no power to make such a rule. 
This case is important on the question of the proposed statute, 
in that it contains two dicta. In the first dictwm the court stated 
that a long line of authorities have “established a distinction be- 
tween trials of persons accused of minor crimes or prosecuting 
civil actions in inferior courts and criminal trials in a court of 
record.” The court then cited Daily v. State, supra, Billigheimer 
v. State, supra and Hoffman v. State 98 Ohio St. 137, 120 N.E. 
234 (1918). Although all the cases are for minor crimes, in 
none of them do the courts distinguish upon that basis. In the 
other dictum the court said, “In every one of these cases the 
legislature had by express statute, established, either the right 
of the court to make the rule dealing with the waiver of jury, or 
had itself set forth the circumstances which would constitute. 
such a waiver.” From this language it might appear that the 
judge was thinking that if the legislature had made the rule 
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rather than the court, it would have been declared valid. How- 
ever, this is contra to the prior dictum which seeks to draw a 
line between inferior and superior courts in regard to right of 
trial by jury. 

These are the supreme court cases and from them one can 
readily see that either the constitutionality or unconstitutionality 
of the proposed statute could be plausibly argued. To these cases 
however, should be added a recent Court of Appeals case 
Walker v. Parkway Cabs, Inc., 50 Ohio Appeals 250, 19 Ohio 
L. Abs. 539, 3 Ohio Op. 563, 197 N.E. 921 (1935). In ex- 
amining this case it may be assumed that the judge was familiar 
with the above decisions. In that light, his interpretation is par- 
ticularly important. The court held constitutional G.C. 1558- 
16 in which $25.00 was required as a jury deposit in the Cincin- 
nati municipal court. Proof was present that the plaintiff was 
unable to pay. “We find no dissent from the rule that a state 
may require prepayment of or security for the costs as a condi- 
tion precedent to obtaining a jury,” wrote the judge and cited 
for authority 32 A.L.R. 865 where it is stated “Statutes provid- 
ing that a person who demands jury trial must pay a jury fee 
before the trial begins are generally held constitutional.” It is 
apparent from the language of this court as well as from the 
citation that this court was not distinguishing common pleas 
courts from municipal courts, but was considering the bald 
proposition that prepayment of jury fees was a reasonable con- 
dition upon the right of trial by jury and was therefore constitu- 
tional. Using the same reasoning, we may conclude that 
likewise in common pleas courts reasonable restraints of the 
same type would be permitted. The language of the court is 
especially interesting in that it introduces a novel point of view. 
It was asserted that the reason for permitting the legislature to 
pass such laws was “so that the tribunal guaranteed by the con- 
stitution may be created and rendered available.” In other 
words, to preserve the right, this court said you must have the 
adequate means to make possible the jury, that is, money to pay 
the jury. This court probably recognized as did the common 
pleas court in Cuyahoga county in adopting the above men- 
tioned rule that at times, there are not sufficient funds in the 
treasury to make possible the assurance of the right of a speedy 
trial by jury. Those opposing this point of view would assert 
that by requiring payment, you are taking away the right from 
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a great number of litigants, rather than preserving it to all. 
They would say it is better to have a postponed jury trial than 
no jury trial. This case is a graver imposition upon the right 
of trial by jury than any previous case because this court did 
not think the fact that the defendant was financially incapable 
of paying for the right had any bearing on the constitutional 
issue of the deprivation of the right. One can imagine Judge 
Donahue’s impatience with any such suggestion. 

Many decisions of other states have declared constitutional 
the requirements of a written demand and a prepayment of jury 
fees as pre-requisite to a jury trial. 

As early as 1878 a Texas court declared valid a statute 
(Session laws, Acts of 1876, p. 71) making a pre-requisite for 
jury trial a demand and a deposit of jury fees, Cushman & 
Wife v. Flanagan, 50 Texas 389 (1878). Accord; Hardin v. 
Blackshear, 60 Tex. 132 (1883); Cole v. Terrell, 71 Tex. 549 
(1888); Cambell v. Hamilton Brown Shoe Co., 81 Tex. 104 
(1891); Estacado Oil Co. v. Parker, 36 S.W. (2d) 1095 
‘Tex. App. 1930); Public Indemnity Co. v. Pearce, 56 S.W. 
(2d) 906, (Tex. App. 1933). For the present Texas statute 
see Art. 2124, Texas Statutes 1928; which is applicable to both 
district and county courts. 

In California the collection of jury fees before trial has been 
permitted as a reasonable rule of the court, Conneau v. Geis, 
73 Cal. 176, 14 Pac. 580 (1887); Adams v. Crawford, 116 
Cal. 48 Pac. 488 (1897); Naphtaly v. Rovegno, 130 Cal. 639, 
63 Pac. 66, (1900); Norland v. Gould, 200 Cal. 706, 254 Pac. 
560 (1927). On the authority of the Norland case it was held 
in Gray v. Craig, 127 Cal. App. 374, 15 Pac. (2d) 762 (1932) 
that a statute requiring a deposit of jury fees was constitutional. 
The same conclusion was reached in Davis v. Conant, 51 Pac. 
(2d) 151 (1935); Bennett v. Hillman, 37 Cal. App. 586, 174 
Pac. 362 (1918); City of Los Angeles v. Zeller, 176 Cal. 166, 
167 Pac. 849 (1917);Deberry v. Cavalier, 297 Pac. 611 (Cal. 
app.) (1931). The attitude of the California court may be 
summed up in these words from Conneau v. Geis, supra, “A 
rule requiring the fee to be paid in advance is a reasonable pre- 
caution to prevent the jurors from being defrauded by un- 
scrupulous parties, and to prevent the demand of a jury being 
used as a pretext to obtain continuance and stifle justice.” 

The leading case in Minnesota and one cited by many 
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authorities is Adams v. Corriston, 7 Minn. 456 (Gil. 365) 
(1862). This was a civil suit in a district court in which the de- cit 
fendant did not deposit jury fees required by statute. The case of 
was tried by the court. The court deciared that the constitution - 
did not guarantee a citizen a right to litigate without expense - 
“but simply protects him from imposition of such terms as un- - 
reasonably and injuriously interfere with his right toa remedy | "™! 
...” The same result was reached in Rollins v. Nolting, 53 wi 
Minn. 232, 54 N.W. 1118 (1893) and McGeagh v. Nord- = 
berg, 53 Minn. 235 (1893). In the latter case it was said that - 
the power of the legislature to require a prepayment of jury ch 
fees is “undoubted.” | th 
The court in Williams v. Gottshalk, 231 Ill. 175, 83 N.E. | 

141 (1907) cited with approval Adams v. Corriston, supra, th 
quoting therefrom that if the constitution means that we shall - 
litigate without price there is an end to all fees from the issuing CG 
of the summons to the entry of satisfaction of judgment. The | M 
implication is that the framers of the constitution did not intend | di 
that parties should be free to litigate without cost. In accord 

with this case is Morrison Hotel Co. & Restaurant Co. v. R 
Kirsner, 245 Ill. 431, 92 N.E. 285 (1910) and Simon v. Reilly, = 
321 Ill. 431, 151 N.E. 884 (1926). In the former case the . | 
court said, “It is not a right to command the services of a jury ” 
without cost, but is of the same nature as the right to have official fe 
services performed by public officers, and the requirement of a of 
payment of a reasonable amount for jury fees, such as will 
necessarily be required in every jury trial, is not a denial or O 
encroachment upon the right.” Illinois has the same constitu- R 





tional provision as Ohio. 


In Adae v. Zangs, 41 lowa 536 (1875) the court in in- = 
terpreting the bill of rights Sec. 9, “the trial by jury shall re- | de 
main inviolate,” said, “It does not either directly or by implica- _| . 
tion provide that this right shall be enjoyed without expense 9 

the party enjoys the right inviolate if he is willing to incur S 
the expense.” This case was followed by Steel v. R. R. Co., 43 ( 
Iowa 109 (1876) and Conners v. Burlington R. R. Co., 74 
Iowa 383, 37 N.W. 966 (1888). The later case held constitu- : C 
tional a statute providing for trial by jury of six unless fees { * 
were provided for twelve, in a city superior court. The Steel - 


case recognized that the jury contemplated was the jury as it 
existed at common law. 
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Beers v. Beers, 4 Conn. 535 (1823) is a case frequently 
cited. In that case the court was considering the constitutionality 
of a statute enlarging the jurisdiction of the justice of peace 
courts. Chief Justice Hosmer said, “An instrument remains in- 
violate, if it is not infringed and by a violation of the trial by 
jury, I understand taking it away, prohibiting it, or subjecting 
it to unreasonable and burdensome regulations (Italics writers), 
which, if they do not amount to literal prohibitions, are, at least, 
virtually of that character. It could never be the intention of the 
constitution to tie up the hands of the legislature, so that no 
change of jurisdiction could be made and no regulation even of 
the right of trial by jury, could be had...” 

In Randall v. Kehlor, 60 Me. 37 (1872) the court followed 
the reasonable restriction doctrine and held a statute which re- 
quired prepayment of jury fees constitutional. In Nichols v. 
Cherry, 22 Utah 5, 60 Pac. 1103 (1900) and Ward Lemon v. 
McCabe 73 Pac. 443 (Ariz. 1890) similar statutes affecting 
district courts were held constitutional without much discussion. 

In Venine v. Archibald, 3 Colo. 163 (1877) approving 
Randall v. Kehlor, supra, and Adams v. Corriston, supra, the 
court held constitutional a deposit of twenty dollars required as 
a jury fee in the probate court, stating, “This is a matter resting 
in the discretion of the legislature, and the courts will not inter- 
fere unless the fixed fee should amount to a practical prohibition 
of the right.” 

In Rhode Island with the same constitutional provisions as 
Ohio a reasonable restraint upon the right of trial by jury is 
permitted. In Mandeville, Brooks and Chaffee v. Fritz, 50 
R.I. 513, 149 Atl. 859 (1930) a statute requiring a written de- 
mand was declared a reasonable restraint. In Alabama a written 
demand or waiver is considered permissible. McClellen v. 
State, 118 Ala. 122, 23 So. 732 (1898); Red v. State, 169 Ala. 
9, 53 So. 908 (1910); Jreland v. State, 11 Ala. App. 155, 65 
rs 443 (1914); Daley v. State, 74 So. 843, 16 Ala. App. 7 

1917). 

It was intimated in the Ohio case of Walker v. Parkway 
Cabs Inc. that there is no doubt as to the proposition that a 
legislature can demand prepayment of jury fees. However, in 
Le Bowe v. Balthozer, 180 Wis. 419, 193 N.W. 244, 32 A.L.R. 
862 (1923) the court declared a statute unconstitutional which 
required a two dollar advance fee for each juror in a municipal 
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court. It did not overrule a former Wisconsin case Reliance 
Auto Repair Co. v. Nugent, 159 Wis. 488, 149 N. W. 377 
(1917) which held valid a statute requiring prepayment of 
twelve dollars as jury fees. However, had that case been be- 
fore this court, this court from its insistence on the right of trial 
by jury unimpaired would have apparently declared the statute 
unconstitutional. Under the circumstance the court declared 
that a difference between twelve dollars and twenty-four dol- 
lars was enough to make the second provision unreasonable 
even if the first was reasonable. This is the language of the 
judge with which Judge Donahue would probably agree “Man- 
ifestly the municipal court will deal with the poorer classes of 
litigants, but these litigants are entitled to the same rights and 
privileges under the constitution as those of larger possessions.” 

In conclusion, to answer the questions raised in the first part 
of this discussion in summary form, we find: 

1. Ohio courts as well as other state courts have declared 
unconstitutional legislation reducing the number of jurors be- 
low the common law number, twelve, but have upheld a re- 
duction if it is acquiesced in by the parties. 

2. Ohio courts as well as other courts have held constitu- 
tional legislation requiring a written demand to be made as a 
prerequisite of trial by jury, without differentiating between 
inferior and superior courts. 

3. Ohio courts as well as other state courts have upheld the 
constitutionality of legislation requiring the prepayment of 
jury fees as a prerequisite of trial by jury without differentiat- 
ing between inferior and superior courts. 

Propositions (2) and (3) may be challenged in their appli- 
cation to common pleas courts in that 

(a) No Ohio decisions have established a precedent for the 
constitutionality of legislation affecting the right of trial by jury 
in the above cases in the common pleas courts since all the de- 
cisions have concerned inferior courts. 

(b) Some Ohio decisions have held the right of trial by 
jury to be absolute and unconditional, with which the legisla- 
ture cannot interfere. Upon this basis as a major premise, a 
court could hold that the contemplated legislation would in- 
fringe upon that right in common pleas courts. It might recon- 
cile such a conclusion with the apparent restrictions upon the 
right in municipal courts by reasoning that these restrictions are 
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not in reality infringements on the right because no right exists 
in these courts inasmuch as from each, a litigant can have an 
appeal to a court with a jury of twelve. 

It is submitted that there is an apparent trend in the Ohio 
decisions away from the idea that the right of trial by jury is 
an absolute and unconditional right and a trend toward a more 
narrow and limited interpretation of the right. 





THE OHIO “DEAD MAN” STATUTE 


Cart R. BuLLocK 


At common law interest was a basis for disqualification of a 
witness. Wigmore states the reason for the rule in the form of 
a syllogism, both premises of which he holds to be false. “Total 
exclusion from the stand is the proper safeguard against a false 
decision whenever the persons offered are of a class specially 
likely to speak falsely; Persons having a pecuniary interest in 
the event of a cause are specially likely to speak falsely; There- 
fore, such persons should be totally excluded.” In every juris- 
diction in the United States interest as a basis for disqualifica- 
tion has been expressly abolished by statute.” However, the 
principle of the discarded rule has been perpetuated to some 
extent by a statutory exception excluding the testimony of the 
survivor of a transaction with a decedent when offered against 
the latter’s estate.* This exception prevails in all but six states 
of the United States.* 

The Ohio Code provides, “A party shall not testify when 
the adverse party is the guardian or trustee of either a deaf and 
dumb or an insane person, or of a child of a deceased person, or 
is an executor or administrator, or claims or defends as heir, 
grantee, assignee, devisee, or legatee of a deceased person ex- 
cept...” (There are eight exceptions, each of which will be 
treated in order later in the article). Since the statute provides 
that a party shall not testify it is evident that a person who is 
not a party is competent to testify although the action is against 
a representative of a protected class.” Persons, not parties to 
the action, are competent witnesses although interested in the 
result of the suit as heirs, relatives, or devisees of the decedent’ 
or relatives of the party adverse to decedent.* It has been held 


* Wigmore on Evidence, 2nd Ed., Sec. 576. 

* Wigmore on Evidence, supra, Sec. 576. 

* Wigmore on Evidence, supra, Sec. 578. 

* Arizona, Connecticut, New Hampshire, New Mexico, Oregon, Virginia. 

® Ohio Gen. Code, Sec. 11495. 

° Hess v. Clutz, 8 Ohio App. 57, 29 Ohio C.D. 497, 28 O.C.A. 81 (1917); Myres v. 
Walker, 9 Ohio St. 559 (1859); Parker v. Mutl. L. Ins. Co., 23 Ohio App. 535, 156 
N.E. 231 (1925); Clarkson v Ruan, 6 Ohio Dec. Rep. 829 (1879). 

* Rowland Adm. v. Griffiths, Adm., 6 Ohio Dec. Rep. 619 (1878); Keyes v. Gore, 
42 Ohio St. 211 (1884); Powell, Admx. v. Powell, Admx., 78 Ohio St. 331, 85 N.E. 
541 (1908). 

“Hess v. Clutz, supra; Barnes v. Christy, 102 Ohio St. 160, 131 N.E. 352 (1921); 
Schulte v. Hagemeyer, 16 Ohio App. 1 (1922), motion to certify overruled, 20 Ohio L. 
Rep. 147; Clarkson v. Ruan, supra, note 6. 
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that officers and agents of the adverse party are not disqualified 
by the statute.” The persons disqualified must not only be par- 
ties but they must be real parties." Persons who are made 
parties to the suit and are interested in it are still competent 
witnesses unless they have power to control such suit."* Thus a 
witness cannot be excluded from testifying by merely making 
him a nominal party."* Moreover, the party must be adverse 
to the representative party to be barred,”* as determined by his 
actual, legal interests and not by his nominal position as plain- 
tiff or defendant.’* The question as to whether an adverse 
interest exists arises in a variety of situations. A party defendant 
who would be entitled to the benefit of a defense established 
by his testimony has been held to be a real party having an ad- 
verse interest.’” But the husband of an heir joined with her as 
party because of her coverture has no adverse interest as he is 
merely a nominal party."" Moreover, in an action against the 
administrator of an estate to recover specific personal property, 
the heirs of decedent are not necessary parties and their interests 
are not adverse."’ Co-parties may have adverse interests. Thus 
a person whose interests were joint with the plaintiff’s but who 
refused to join and was made a codefendant was held incom- 
petent to testify against his codefendant.’* Where co-parties 
have similar interests neither may testify against the represen- 
tative party.”” But if their interests are dissimilar one may 
testify to a subject in which he has no interest.*” And if a de- 
fendant has a valid defense he is not a party and is competent 


® Parker v. Mutl. Life Ins. Co., supra, note 6; Milling v. Bunn, 75 Ohio St. 270, 
79 N.E. 478, 116 Am. St. Rep. 741 (1906); Brocalsa Chemical Co. v. Langsenkamp, 
32 Fed. (2d) 725 (1929). 

” Wolf v. Potwener, 30 Ohio St. 472 (1876); Loney v. Walkey, Admr., 102 Ohio 
St. 18, 130 N.E. 158 (1921). 

" Rowland, Admr. v. Griffiths, Admr., supra, note 7; Heath v. Heath, 25 Ohio N.P. 
(N.S.) 123 (1924). 

** Mathews v. Markey, 18 Ohio C.C. (N.S.) 413, 33 Ohio C.D. 127 (1910); Bro- 
calsa Chemical Co. v. Langsenkamp, 32 Fed. (2d) 725 (1929); Loney v. Walkey, Admr., 
supra. 

™ Re Runyan, 4 Ohio N.P. 335, 7 Ohio Dec. (N.P.) 236 (1897); Glenn v. Hoff- 
man, 2 Ohio Dec. Rep. 131 (1859); Wolf v. Powner, supra, note 10. 

™ Glenn v. Hoffman, supra, note 13; Wolf v. Pocener, supra, note 10; Baker v. 
Kellogg, 2g Ohio St. 663 (1876); Brinker v. Schreiber, 8 Ohio Dec. Rep. 759, 9 Bull. 
294 (1883). 

© Baker v. Jerome, 50 Ohio St. 682, 35 N.E. 1113 (1893). 

1 Wolf v. Powner, supra, note 10. 

” Loney v. Walkey, Admr., supra, note 10. 

** Hubbell v. Hubbell, 22 Ohio St. 208 (1871). 

” Fenton v. Askew, 119 Ohio St. 603, 165 N.E. 301 (1929). 

*° Glenn v. Hoffman, supra, note 13. 
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to testify for his codefendant.” Similarly, a joint defendant 
who fails to set up a defense is a competent witness for his co- 
defendant.” 

The statute enumerates certain classes of persons who are 
to be within its protection. The first of these is “the guardian 
or trustee of either a deaf and dumb or an insane person, or of 
a child of a deceased person.”* The evident purpose of this 
provision is to prevent a party from testifying when the adverse 
party represents a person incompetent to be a witness because 
of physical or mental infirmity.** Many cases have held that 
an imbecile is included as an insane person.” In applying this 
provision the court has held that where the plaintiff in an action 
on a note is guardian of an insane person, one maker is not a 
competent witness for his codefendant, the other maker.** And 
where an infant brings action by next of friend for damages, 
for personal injuries, and imbecility on the part of the defend- 
ant has intervened, the infant is incompetent as a witness as he 
is party plaintiff.*’ Moreover, a guardian of an imbecile, in an 
accounting before the probate court, is an incompetent witness 
to prove an alleged claim for services rendered by him to and 
for the ward prior to the date of his appointment as guardian.” 
But the section does not render incompetent the trustee of an 
estate and the beneficiaries under such trust in an action betwee 
such beneficiaries to determine the interests of each.” 

Fxecutors and administrators constitute the second pro- 
tected class. They are not made incompetent and may waive 
the privilege of excluding the opposing party.*® But in an action 
by one executor or administrator against another neither is com- 
petent to testify against the other to any matter not within the 
exceptions without mutual waiver.*’ And in an action against 
an executor on an oral contract made by a father with his daugh- 


** Bonte’s Admr. v. Hinman, 6 Ohio Dec. Rep. 1173, 9 Bull. 295 reversed on other 
grounds, 14 Bull. 369. 

*? Baker v. Kellogg, supra, note 14; Brinker v. Schreiber, supra, note 14; Bell v. 
Wilson, 17 Ohio St. 640 (1867). 

** Ohio Gen. Code, 11495. 

** Ross v. Todd, 4 Ohio C.C. 1, 2 Ohio C.D. 385 (1889). 

*° Ross v. Todd, supra, note 24; McNicol vy. Johnson, 29 Ohio St. 85 (1876); Ran- 
som v. Haberer & Co., 13 Ohio C.C. (N.S.) 511; 22 Ohio C.D. 592, ffad., 85 Ohio St. 
483, 98 N.E. 1134. 

*" Baker v. Jerome, 50 Ohio St. 682, 35 N.E. 1113 (1893). 

*7 Ransom v. Haberer & Co., supra, note 25. 

** In re Estate of Oliver, g Ohio N.P. (N.S.) 178 (1909). 

** Miller v. Miller, 13 Ohio N.P. (N.S.) 1, App. 15 Ohio C.C. (N.S.) 481, 24 Ohio 
C.D. 43, modified 88 O.S. 609, go O.S. 28. 

*° Doughman v. Doughman, 21 Ohio St. 658 (1871). 

*? Farley v. Lisey, §5 Ohio St. 627, 45 N.E. 1103 (1897). 
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ter, the latter is disqualified to prove the existence of the con- 
tract.’ A purchaser of a lot cannot testify to representations 
made by the vendor and agent, since deceased, regarding such 
tract.** But in an action by a corporation against an executor, 
the manager may testify to facts occurring before the death.** 
And where the representative of a deceased person, party to an 
action, examines as a witness, the adverse party with reference 
to any conversation, admission, or transaction with deceased, he 
thereby waives the incompetency of such adverse party to tes- 
tify in his own behalf.** A widow cannot object to a creditor 
testifying to facts to reduce her year’s allowance on the ground 
that she is an administratrix,’ although probably she could ob- 
ject on the ground that she is an heir.*’ Nor can a party who 
is disqualified from testifying because the opposing party is an 
executor or administrator by cross-examining such representa- 
tive as to conversations and transactions, thus make competent 
his own testimony as to the same. * 

The other classes protected are heirs, grantees, assignees, 
devisees or legatees of a deceased person. A plaintiff in an 
action to correct a deed brought against the grantor’s heirs is 
incompetent to testify to acts and declarations of grantor at the 
time of and after execution of the deed.*” The word “grantee” 
is confined to its ordinary meaning of transferee of real property 
or such incorporeal rights as properly lie in grant.*” It has been 
held that the statute relates only to cases where the matter in 
litigation is directly involved as where the title to the thing 
granted is directly attacked.*’ Previously the statute did not 
expressly include assignees and the courts then held that an 
assignee of a chose in action was not included in the word 
“grantee.”** An amendment resulted specifically including 
“assignee.” 

There are eight enumerated exceptions to the general rule 
of exclusion of adverse parties in actions by or against a represen- 


** Lemunyon v. Newcomb, Extr., 120 Ohio St. 55, 165 N.E. 533 (1929). In an 
action for breach of contract for services to deceased plaintiff cannot testify. House v. 
Thompson, 8 Ohio L. Abs. 271 (1929); Prince v. Abersold, 123 Ohio St. 464, 175 N.E. 
$62 (1931); Fenton v. Askew, 119 Ohio St. 603, 165 N.E. 301. 

Flore v. Wadsworth, 43 Ohio App. 1, 182 N.E. 331 (1929). 

* Milling Co. v. Bunn, 75 Ohio St. 270 (1906); 79 N.E. 478 
” Stream v. Barnard, 120 Ohio St. 206, 165 N.E. 727 (1929). 

86Re Rahe, 12 Ohio Dec. (N.P.) 590 (1902). 

*? Ohio Jur. Sec. 193. 

** Hickox v. Rogers, 33 Ohio App. 97, 168 N.E. 750 (1928). 

** Kilbourn v. Fury, 26 Ohio St. 153 (1875). 

** Elliott v. Shaw, 32 Ohio St. 431 (1877). 

*? Sternberger v. Hanna, 42 Ohio St. 305 (1884). 

** Elliott v. Shaw, supra. 
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tative party. They are intended to provide for particular situ- 
ations where the admissibility of the testimony would tend to 
secure rather than to prevent equality.* The exceptions are: 

(1) “The facts which occurred after the appointment of the 
guardian or trustee of an insane person, and, in the other cases, 
after the time the decedent, grantor, assignor, or testator 
died:”** The adverse party is made incompetent only as to facts 
occurring before death of decedent or appointment of the 
guardian.” The operation of the statute is not limited merely to 
transactions with the decedent but applies to facts, circumstances 
or acts, though independent of human agency.” 

(2) “When the action or proceeding relates to a contract 
made through an agent by a person since deceased, and the 
agent is competent to testify asa witness, a party may testify on 
the same subject.”"" In this situation there is no reason to ex- 
clude the testimony, for the agent can testify as fully as to the 
matter as could the principal if he were living.** Thus a tenant 
suing his landlord’s estate for an injury due to a falling ceiling 
is a competent witness to testify to conversations had with the 
agent of the landlord thereto, where all his dealings were with 
the agent who is alive and testified for the estate.” If the agent 
has died prior to the trial the adverse party is clearly incompe- 
tent.”” But the fact that the estate failed to examine the agent 
is of no importance.”’ These rules apply only when the agent is 
not a party. When he is a party his testimony is subject to the 
same tests as that of other parties.” 

(3) “Ifa party, or one having a direct interest, testifies to 
transactions or conversations with another party, the latter may 
testify as to the same transactions or conversations.””* Thus if 
an executor testifies to interviews with the adverse party, the 
latter may testify fully to the same,” or if an administrator 


‘? Rankin Vv. Hannan, 38 Ohio St. 438 (1882); Cochran v. Almack, 39 Ohio St. 314 

(1883). 

* Ohio Gen Code, 11495. 

® Glenn v. Nefuusn, supra, note 13; Meier v. Herancourt, 6 Ohio Dec. Rep. 1164 
(1882). 

'* Hall v. Crain, 2 Ohio Dec. Rep. 453, West. L.M. 137 (1860); Wehrmann v. 
Beech, 7 C.C. (N.S.) 367, 18 Ohio C.D, 128 (1906). 

2 Ohio Gen. Code 11495. 

“Union Trust Co. v. Johnson, 42 Ohio App. 301, 182 N.E. 137, 35 O.L.R. 646 
(1931) motion to certify overruled Jan. 20, 1932; Hoyt v. Heister, 7 Ohio Dec. Rep. 420, 
2 Bull. Supp. 5 (1877). 

*” Union Trust Co. v Johnson, supra, note 48. 

°° Floro v. Wadsworth, 43 Ohio App. 1, 182 N.E. 594, 12 Ohio L. Abs. 700 (1929). 

5! Hoyt v. Heister, supra, note 48. 

°* Roberts v. Remy, 56 Ohio St. 249, 46 N.E. 1066 (1897). 

°8 Ohio Gen. Code 11495. 

** Leonard v. State, 3 Ohio App. 313, 20 Ohio C.C. (N.S.) 340 (1914). 
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testifies in his own behalf to a certain conversation and an agree- 
ment between his intestate and the adverse party, the other 
party may testify to the same.” If a person has been improperly 
made a party, the fact that he has testified will not enable the 
adverse party to testify.”” Nor can the adverse party by calling 
the representative party and cross-examining him, make his own 
client’s testimony competent.’ “As such mere formal or un- 
necessary parties are not to be excluded from testifying, so a 
plaintiff who makes such persons parties, or allows them to 
remain as such, can not, if they are called as witnesses, avail 
himself of this provision to testify to the same transaction on 
the mere ground that they are parties to the record.””* How- 
ever, a widow who joined as defendant in an action against her 
husband’s administrators and testified to a transaction, has a 
direct interest in the suit because of her right to a distributive 
share and therefore the adverse party is made competent to 
testify as to the same transaction.” 

(4) “Ifa party offers evidence of conversations or admis- 
sions of the opposite party, the latter may testify concerning the 
same conversations or admissions.””” The exception applies 
only to oral conversations and admissions." The word “admis- 
sion” denotes a statement or declaration made by one person 
alone while “conversation” designates an oral discourse between 
two or more persons.”” The. exception includes the case where 
the representative party cross-examines the adverse party as a 
witness, with reference to any conversation or admission.” Be- 
fore statements made by a witness can be given in evidence to 
impeach him he must first be interrogated as to the same and 
if the witness has since died, they cannot be given.”* Declara- 
tions against interest of a deceased person, either oral or in 
writing, binding him or his estate may be given in evidence 
against his personal representative in an action for services 


°° Rankin v. Hannan, 38 Ohio St. 438, 8 W.L.B. 244 (1882). 

°° Williams v. Longley, 3 Ohio C.C. 508, 2 Ohio C.D. 292 (1888). 

°? Hickox v. Rogers, 33 Ohio App. 97, 168 N.E. 750 (1928). 

** Williams v. Longley, supra, note 56. 

*” Williams v. Longley, supra, note 56. 

®” Ohio Gen. Code 11495. 

1 Jackson v. Ely, 57 Ohio St. 450, 49 N.E. 792 (1898); Miller v. Faust, 19 Ohio 
L. Abs. 42 (1935); Whitehead v. Parsons, 16 Ohio L. Abs. 274 (1934). 

°° Jackson v. Ely, supra, note 61. 

°® Stream v. Barnard, supra, McNaughton vy. Presbyterian Church, 35 Ohio App. 443, 
172 N.E. 561, 33 Ohio L. Rep. 66 (1930). 

°* Runyan Vv. Price, 1§ Ohio St. 1, 86 Am. Dec. 459 (1864). 


"> Tatham v. Clark, 120 Ohio St. 559, 166 N.E. 685 (1929). 
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rendered such deceased, the same as if he had lived and were a 
party to the action.” 

(5) “In an action or proceeding by or against a partner or 
joint contractor, the adverse party shall not testify to trans- 
actions with, or admissions by, a partner or joint contractor 
since deceased, unless they were made in the presence of the 
surviving partner or joint contractor. This rule applies without 
regard to the character in which the parties sue or are sued.” 
The party is not totally excluded as a witness for he is compe- 
tent to testify as to acts done or statements made, by the 
deceased in the presence of the survivor."’ This section does 
not make a co-maker of a note a competent witness in an action 
thereon by the executor of the payee, to testify to transactions 
giving rise to the note for the fact situation is not within the 
exception.” It does not matter whether the action is against the 
survivor alone or against him and the representative of the 
deceased partner jointly, for testimony competent or incompe- 
tent against one is likewise competent or incompetent against 
the other.” And it has been held “if the witness be allowed to 
state admissions made, or acts done, by the decedent, in presence 
of the surviving partner, there is no reason for excluding his 
testimony as to acts done, or admissions made, by the surviving 
partner himself.” 

(6) “If the claim or defense is founded on a book account, 
a party may testify that the book is his account book, that it is 
a book of original entries, that the entries therein were made in 
the regular course of business by himself, a person since de- 
ceased, or a disinterested person. The book shall then be com- 
petent evidence in any case, without regard to the parties, upon 
like proof by any competent witness.”’’ Cash items of money 
paid or loaned are not the proper subject-matter of a book 
account,’ nor are the stubs in a book of promissory notes,” nor 
items which have passed into judgment,” nor those entered but 


°° Ohio Gen. Code 11495. 

°? Schlarman v. Heyn, 19 Ohio App. 64 (1923); See Baxter v. Leith for application 
of the exception, 28 Ohio St. 84 (1875). 

®* Crawford v. Jones, 1§ Ohio L. Abs. 719 (1933). 

°° Schlarman v. Heyn, supra, note 67. 

** Harrison v. Neely, 41 Ohio St. 334 (1884). 

*! Ohio Gen. Code 11495. 

™* Hough v. Henk, 8 Ohio C.C. 354, 4 Ohio C.D. 69 (1894); Page and Ballard v. 
Zehring, 8 Ohio Dec. Rep. 211, 6 Bull. 299 (1881); Kennedy v. Dedge, 19 Ohio C.C. 
425, 10 Ohio C.D. 360 (1899). 

78 Mathias Planing Mill Co. v. Hazen & Co., 20 Ohio C.C. 287, 11 C.D. 54 
(1900); Watts v. Shewell, 31 Ohio St. 331 (1877). : 

™* Smiley v. Dewey, 7 Ohio 156 (1848). 
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once a year."” If the entry is of a large sum of money it is 
improper as a book account™ as also are payments on a note.” 
The book must be one of original entries."* Thus the cash book 
of a firm is competent as evidence of the payment by a deceased 
husband of his deceased wife’s debt to the firm or other cred- 
itors."” But if the day book is destroyed, the ledger is compe- 
tent.” Where one party introduces a part of a book account the 
other may introduce the remainder.*’ A party offering a book 
of accounts may be questioned as to his habits of making mis- 
takes.” The force and effect of a book of accounts as evidence 
cannot be determined by the court of appeals where no account 
book was offered in evidence below.™ 

(7) “If after testifying orally a party dies, the evidence 
may be proved by eit. r party on a further trial of the case, 
whereupon the opposi.. party may testify as to the same mat- 
ters.”™* In such a case there is no reason to make the opposite 
party incompetent for t!.ere is no danger of fraud.*’ The excep- 
tion refers to former tustimony taken in the same suit and not 
to testimony given in another proceeding in another court 
although between the same parties.“’ “Opposite party” refers 
to the party opposing the deceased person and his successor in 
interest, not to the party opposing the one offering the testi- 
mony.”* 

(8) “Ifa party dies and. his deposition be offered in evi- 
dence, the opposite party may testify as to all competent matters 
therein.” The deposition of a party taken during the pendency 
of the suit is not admissible on the trial when the opposite party 
has since deceased,“ even though the witness may have been 
competent at the time the deposition was taken.”” Although the 
adverse party may introduce such testimony into evidence in 


*® Bogert v. Cox, 4 Ohio C.C. 289, 2 Ohio C.D. 551 (1890). 

*® Page and Ballard v. Zehring, supra, note 72. 

™? Kennedy v. Dodge, supra, note 72. 

8 Baxter v. Leith, 28 Ohio St. 84 (1875); Bennett v. Shaw, 12 Ohio C.C. 574, § 
Ohio C.D. 480 (1896). 

* Miller v. McLean, 11 Ohio C.C. (N.S.) 424, 21 Ohio C.D. 64 (1908). 

°° Burr v. Shute, 2 Ohio C.C. (N.S.) 343, 14 Ohio C.D. 62 (1902); see also Ken- 
nedy v. Dodge, supra, note 72. 

“? Stillwater Turnpike Co. v. Coover, 25 Ohio St. 558 (1874). 

** Sheridan v. Tenner, 5 Ohio C.C. 19, 3 Ohio C.D. 10 (1890). 

“8 Brink v. Berne, 29 Ohio App. §9, 162 N.E. 779, 6 Ohio L. Abs. 661 (1928). 

** Ohio Gen. Code. 11495. 

*® Matthews v. Heider, 22 Ohio Dec. (N.P.) 399 (1912). 

*® Conett v. Squair, 17 Ohio D. (N.P.) 65, 3 Ohio L. Rep. 558 (1906). 

“7 Mathews v. Heider, supra, note 85. 

°° Ohio Gen. Code 11495. 

°° St. Clair v. Orr, 16 Ohio St. 220 (1865); Neville v. Hambo, 12 Ohio Dec. Rep. 
768 (1857). 

°° Bettman v. Hunt, 9 Ohio Dec. Rep. 396 (1883); Neville v. Hambo, supra. 
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his own behalf, he cannot do so for the purpose of making his 
own testimony competent to contradict it.”’ The taking and 
filing of a deposition of the adverse party which is not offered 
in evidence at the trial of the case does not waive the statutory 
inhibition against the testimony of the party whose testimony is 
so taken and filed.”* Prior to the enactment of the statute in its 
present form it was held that it was not competent for a repre- 
sentative party to prove upon the trial what was testified to by 
his intestate on a former trial, for, as the code only permited the 
adverse party, in such a case, to testify as to facts which tran- 
spired during the life of the intestate when the deposition of 
the deceased party had been taken the evidence of the intestate 
could only be received by medium of a deposition.” 

The statute is concluded by the following statement: 
“Nothing in this section shall apply to actions for causing death, 
or actions or proceedings involving the validity of a deed, will, 
or codicil; and when a case is plainly within the reason and 
spirit of the next three preceding sections, though not within 
the strict letter, their principles shall be applied.”’* The exclu- 
sion of wrongful death actions was meant to enable the de- 
fendant in such a case to testify where the administrator is the 
adverse party.”’ In an interesting case, the plaintiff brought 
action for personal injuries wherein the defendant adminis- 
trator by cross-petition sought judgment for the wrongful death 
of his intestate but during the trial submitted to dismissal of 
the cross-petition. In a dictum the court observed that had the 
cause been submitted upon the issues made on the cross-petition, 
then the testimony of the plaintiff would have been competent 
on those issues; but even then the court must instruct the jury 
not to consider the testimony of the plaintiff upon the issues 
made on the petition.”” The exemption does not apply to a 
personal injury action against the party representing the person 
causing the injury,” nor does it seem to apply where the injured 
person died from other causes after the accident.” 

Actions involving the validity of a deed, will or codicil are 
also excluded. In such a case the parties are not in privity with 
the deceased and no evidence is lost.”” Such an action must be 


*! Conett v. Squair, supra, note 86. 
* Prince v. Abersold, 123 Ohio St. 464, 175 N.E. 862 (1931). 
°® Hoover v. Jennings, 11 Ohio St. 624 (1860). 
** Ohio Gen. Code, 11495. 
°© Ransom v. Haberer, supra, note 25. 
°® Barber v. Kihlken, 17 Ohio L. Abs. 599 (1934). 
*7 Ransom v. Haberer, supra, note 25. 
°8 Cox v. Waltz, 13 Ohio L. Abs. 364 (1932). 

* Wolf v. Powner, supra, note 10. 
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one involving the legal sufficiency of such instrument and a 
party may testify only as to circumstances directly bearing upon 
the legal sufficiency of the deed which is attacked." Therefore, 
an action to construe a will’ or to enforce a trust upon a will 
or deed would not be an action involving the validity of such 
deed or will."*’ It does not matter that the action is for money 
only if the determination of the right to the money involves 
the validity of a deed."*’ Of course, an action to set aside a deed 
is one involving its validity." 

The final “reason and spirit” clause is somewhat trouble- 
some. It applies not only to this section but to the two preced- 
ing ones also and therefore to warrant its application the case 
must be plainly within the reason and spirit of 11493 which 
makes all persons competent as a general rule.’”’ It can apply 
only when the case is not provided for by either of these sec- 
tions'”’ for if provision therefor is made in any one of the three 
sections there can be no occasion for the application of the “rea- 
son and spirit” clause.'’’ Thus this clause should not exclude 
the testimony of one who is not a necessary party.'’’ The court 
has refused to use this provision to render incompetent the testi- 
mony of the plaintiff in an action for services rendered a corpo- 
ration although the officer employing plaintiff had died.’”” And 
in an action by the vendor, an agent is competent although the 
vendee has died."*”” As interpreted in the foregoing cases, the 
“reason and spirit” clause has been of little practical signifi- 
cance. Since it must be interpreted in the light of section 11493 
making all persons competent generally, then all persons not 
specifically excepted would be competent and provided for by 
the statute. However, in a more recent case, (although the 
court disagreed), the writer of the opinion contended that the 
former view was an erroneous one and the clause was meant to 
do away with absolute particularity; and so the fact that a 


100Reiger v. Hotel Reiger Co., 124 Ohio St. 152, 177 N.E. 211, 34 Ohio L. Rep. 478 
(1931). 
2 Miller v. Miller, supra, note 29. 
°° Paddock v. Adams, §6 Ohio St. 242, 46 N.E. 1068 (1897). 
8 Tootle vy. Lane, 12 Ohio L. Abs. 273 (1932). 
™* Murdock v. Neely, 1 Ohio C.C. 16, 1 Ohio C.D. 9 (1885); Doney v. Dunnick’s 
Adm’r. “y 8 Ohio C.C. 163, 4 Ohio C.D. 180 (1894). 
° Sternberger v. Hanna, 42 Ohio St. 305 (1884); sec. §240 corresponds to present 
sec. 11493. 
°° Powell v. Powell, 78 Ohio St. 331 (1908). 
7 Milling Co. v. Bunn, 75 Ohio St. 270, 79 N.E. 478 (1906); Loney v. Walkey, 
102 Ohio St. 18 (1921); Cochran v. Almack, 39 Ohio St. 314 (1883). 
1°” Ryan v. O’Connor, 41 Ohio St. 368 (1884); Hess v. Clutz, 8 Ohio C.C. (N.S.) 
81, 8 Ohio App. 57 (1917). 
® Vulcan Corp. v. Hanzel, 37 Ohio App. 75, 174 N.E. 146 (1930). 
11° Shaub v. Smith, 50 Ohio St. 648, 35 N.E. 503 (1893). 
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husband caused a grant to be made directly to his wife from 
the original owner did not prevent her from being the “gran- 
tee” of her husband in view of this clause.*"* 

From a review of the various clauses of this statute and 
their interpretation by the courts, it is evident that a great deal 
of litigation has resulted and that certainty of construction has 
not yet been achieved. The objections that were made to the 
competency of an interested party at common law can still be 
made to this statute. It eliminates considerable relevant testi- 
mony which would otherwise be admissible. It attempts to 
strike a rough balance by closing the mouth of one interested 
party when death has silenced the other. That it does strike 
such a balance and that it does keep out testimony which often 
would be biased and occasionally perjured is clear. But justifi- 
cation for such a statute must rest upon the conclusion that more 
harm would be done by the admissibility of this kind of testi- 
mony than by barring what is often the only adequate means 
of proof. That the framers of the statute were none too sure 
of this conclusion is evident from the several exceptions that 
were grafted upon it. 

Numerous statements of a deceased party may be used in 
the trial. These statements would be hearsay because made 
before this trial and offered to prove the truth of those state- 
ments, but on one ground or another would be admissible as 
exceptions to the hearsay rule. The statute provides that if 
statements are used such as admissions (Exception 4), account 
books (Exception 6), testimony in former trial (Exception 7), 
or depositions (Exception 8), the living party is authorized to 
testify freely on the subject matter. It is suggested that this 
approach might well be extended as has been done in some 
states that all hearsay statements of the deceased’” or perhaps 
all written hearsay of the deceased,’** whether otherwise ad- 
missible or not, be received in evidence, and on the other hand 
the surviving party be made competent to testify in all re- 
spects.'** 


™) Newman v. Newman, 103 Ohio St. 230 (1921). 

112 Mass. St. 1889 C. 535, Gen. L. 1920, C. 233 Article 65; See also for a more lim- 
ited statute, Oregon: St. 1893, p. 134, Laws 1920, Article 732. See Wigmore, supra, Sec. 
1576. 


113 


Conn: Gen. St. 1918, Article §735. 

There are three ways now being used to allow the testimony and still have safe- 
guards. (1) Oregon and New Mexico allow no recovery in such cases on the party’: sole 
testimony. (2) Connecticut, Virginia, and Oregon admit as well as the testimony of the 
surviving party any declarations of the deceased party on the subject in issue. (3) New 
Hampshire and Arizona exclude the testimony except when it “appears to the court that 
injustice may be done without the testimony of the party.” See Wigmore, supra, sec. 578. 
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NOTES AND COMMENTS 





BANKS AND BANKING 


RELATIONSHIP BETWEEN A DeEposiroR AND THE DEPposiTory 
Bank; RIGHT TO A PREFERENCE ON INSOLVENCY 


The plaintiff was a depositor in the Standard Trust Bank of Cleve- 
land. On Saturday morning, December 19, 1931, he deposited checks 
on local banks, indorsed in blank, to the amount of $1295.60. On the 
following Monday, before the checks were put through clearance, the 
Superintendent of Banks took charge of the bank for liquidation pur- 
poses. The checks were then sent through clearance and the proceeds 
were received by the liquidating agent. There was no special agree- 
ment, other than the words on the deposit slip, that the checks were 
deposited for the purpose of collection. The deposit slip read: “In re- 
ceiving items for deposit or collection, this bank acts only as depositors’ 
collecting agent * * *.”» The commercial passbook read: ‘All items 
payable outside the city are taken with the understanding that this bank 
acts as your collecting agent * * *.” The Superintendent of Banks re- 
jected the plaintiff’s claim for a preference, after which this suit was 
commenced in the Common Pleas Court of Cuyahoga County. The 
trial court found for the plaintiff and its decision was affirmed by the 
Court of Appeals. The Ohio Supreme Court, Zimmerman, J., dissent- 
ing, held that the plaintiff was not entitled to a preferred claim. Squire, 
Supt. of Banks vy. Goulder, 131 Ohio St. 106, 2 N.E. (2d) 2, 5 Ohio 
Op. 465 (1936). 

In the absence of statute, the plaintiff’s right to a preferred claim 
depends upon, the relationship which the deposit in question created be- 
tween the plaintiff and the depository bank. If the title to the checks 
passed to the bank, the relationship of debtor-creditor arose, and the 
plaintiff can take only as a general creditor. On the other hand, if the 
depositor retained title to the instruments, the relationship became one of 
principal and agent, and the plaintiff has a valid right to a preferred 
claim. 

It is well settled that the title to checks or other paper deposited for 
purposes of collection does not pass to the depository bank. Jones v. Kil- 


breth, 49 Ohio St. 401, 31 N.E. 346 (1892); Helsinger v. Trickett, 
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86 Ohio St. 286, 99 N.E. 305, Ann. Cas. 1913D 421 (1912); Pas- 
caganda National Bank v. Fed. Reserve Bank, 3 Fed. (2d) 465 
(1921); Richardson v. Louisville Banking Co., 94 Fed. 442, 36 
C.C.A. 307 (1899); Yerkes v. National Bank, 69 N.Y. 382, 25 Am. 
Rep. 208 (1877). Where the instrument has been restrictively indorsed 
“for collection,” it is especially clear that the title was intended to remain 
in the depositor, and that the bank was to become merely an agent for 
collection. First National Bank vy. First National Bank, 58 Ohio St. 
207, 50 N.E. 723, 65 Am. St. Rep. 748, 41 L.R.A. 584 (1898); 
Sweeney v. Easter, 1 Wall. 166, 17 L. Ed. 681 (1863). However, 
this is true even if the instrument was indorsed in blank, if the parties 
intended the deposit to be one for collection only. Richardson v. New 
Orleans Coffee Co., 102 Fed. 785, 43 C.C.A. 583 (1900). 

But where the instrument is indorsed without restriction and there 
is no special agreement that it is taken for collection only, there is a dis- 
tinct conflict of authority as to the relationship which the deposit creates 
between the depositor and the bank. Two views have been set forth, 
both of which have found ample support among the reported cases. One 
view, which seems to represent the weight of authority, is that the title 
passes to the bank, thus creating the status of debtor-creditor. Shaw v. 
Bauman, 34 Ohio St. 25 (1877); Bank v. Brewing Co., 50 Ohio St. 
151, 33 N.E. 1054, 40 Am. St. Rep. 660 (1893); The Smith and 
Setron Printing Co. v. The State, ex rel Fulton, 40 Ohio App. 32 
(1931); Howe v. Akron Sav. Bank, 16 Ohio C.C.(N.S.) 320(1905); 
Heinrich, Ex’r v. First National Bank, 219 N.Y. 1, 113 N.E. 531, 
L.R.A. 1917A 655 (1916); Security National Bank v. Old National 
Bank, 241 Fed. 1, 154 C.C.A. 1 (1917); Taft v. Quinsigamond Na- 
tional Bank, 172 Mass. 363, 52 N.E. 387 (1899). And the above 
rule is applicable even though the bank reserves the right to charge the 
depositor’s account with the amount of the checks in case of their dis- 
honor. The Smith and Setron Printing Co. v. Fulton, supra; Noble v. 
Doughten, 72 Kans. 336, 83 Pac. 1048, 3 L.R.A. (N.S.) 1167 
(1905); Plumas County Bank v. Bank of Rideout, Smith & Co., 165 
Cal. 126, 131 Pac. 360, 47 L.R.A. (N.S.) 552 (1913). The view 
that the title passes to the bank is strengthened and sometimes based upon 
the fact that the depositor may draw upon or has drawn upon the de- 
posit. American Trust Savings Bank v. Gueder, P. Mfg. Co., 150 
Ill. 336, 37 N.E. 227 (1894); Security Bank v. Northwestern Fuel 
Co., 58 Minn. 141, 59 N.W. 987 (1894). However, the above rule, 
being based upon the presumed intent of the parties, yields to a mani- 
festation of a contrary intent, and a notice in the bank book or on the 
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deposit slip that the bank acts only as a collecting agent prevents the pass- 
age of title. South Park Foundry & Mach. Co. v. Chicago & G.W.R. 
Co., 75 Minn. 186, 77 N.W. 796 (1899); People, ex rel Russell y, 
Mich. Ave. Trust Co., 242 Ill. App. 579 (1926). 

The opposing view is that, even though there is no special agreement 
that the deposit is for collection purposes, still there is a presumption to 
that effect and title remains in the depositor. Baldwin State Bank y, 
National Bank, 144 Ga. 181, 86 S.E. 538 (1915); La. Ice Co. v. State 
National Bank, McGlain (La) 181 (1881); Gulf State Lumber Co. 
v. Citizens? First National Bank, 30 Ga. App. 709, 119 S.E. 426 
(1923). Even though credit is given the depositor, title remains in him. 
Beal v. Somerville, 50 Fed. 647, 1 C.C.A. 598, 5 U.S. App. 14, 17 
L.R.A. 291 (1892); U.S. National Bank v. Geer, 53 Nebr. 67, 73 
N.W. 266, 41 L.R.A. 439 (1897). However, if the depositor has 
actually drawn upon the deposit, title has passed to the bank. Standard 
Trust Co. vy. Commercial National Bank, 166 N. C. 112, 81 S.E. 1074 
(1914); W. J. Barton Seed, Feed, & Implement Co. v. Mercantile 
National Bank, 128 Tenn. 320, 160 S.W. 848 (1913); Fourth Na- 
tional Bank v. Mayer, 89 Ga. 108, 14 S.E. 891 (1892); and see 
Re Jarmarlousky, 249 Fed. 319, 161 C.C.A. 327, L.R.A. 1918E 
634 (1918). 

Ohio cases have accepted the doctrine that in the absence of special 
circumstances the deposit is a general one and the depositor becomes a 
creditor of the bank. Bank v. Brewing Co., supra; Shaw v. Bauman, 
supra; Fulton v. Uni. of Dayton, 129 Ohio St. 90, 193 N.E. 758, 
1 Ohio Op. 408, 16 Ohio L. Abs. 427 (1934); Fulton v. Main, 128 
Ohio St. 457, 191 N.E. 742, 40 Ohio L. Rep. 650 (1934). But if the 
bank accepts the deposit for a specific purpose, it becomes only an agent 
of the depositor. Kopp Clay Co. v. Fulton, 125 Ohio St. 512, 182 N.E. 
494, 36 Ohio L. Rep. 421 (1932). 

The majority opinion in the principal case approved the rule that in 
the absence of a special agreement, title passes to the bank. It held that 
the notice on the deposit slip, once clarified by the statement on the pass 
book, clearly applied only to checks on banks outside the city. The dis- 
sent was based mainly on a contrary interpretation of this notice and 
also on the fact that the plaintiff did not draw upon the deposit, nor had 
he been in the habit of drawing on such depositts, before collection. 
Although the general rule that title presumedly passes to the bank seems 
to be supported by sound reason and authority, yet it is submitted that on 
the facts of the instant case the court might well have found, with the 
dissenting judge, that the intention of the parties was otherwise. 
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Section 714, Ohio Gen. Code, provides that “In any case where any 
bank * * * shall have in its possession the proceeds realized from the 
collection of any negotiable instrument by it or by any other collecting 
agency, at the time that such bank is closed by the superintendent of 
banks of Ohio * * * the assets of such bank so closed shall be impressed 
with a trust in behalf of the owner of the instrument the proceeds of 
which are held by such bank so closed * * * and the owner of the 
negotiable instrument shall be entitled to payment upon liquidation of 
the assets of such bank as a preferred claim.” 

Both the majority and the dissenting opinions in the instant case failed 
to mention this statutory provision. But in Fulton v. Baker-Toledo Co., 
128 Ohio St. 226, 190 N.E. 459, 40 Ohio L. Rep. 647, 93 A.L.R. 
933, 14 Ohio L. Abs. 473 (1934), the Supreme Court took the view 
that Section 714 does not extend to those cases where formerly a debtor- 
creditor relationship existed. In the light of the express wording of the 
statute that “the owmer * * * shall be entitled to a preferred claim,” it 
would seem that the court was correct and that the statute presupposes 
an agency relationship. Therefore, having determined that the status 
between the parties was that of debtor-creditor, the court was justified, 
on the basis of its holding in Fulton v. Baker-Toledo Co., supra, in dis- 
regarding the above statute. 

Had the facts in the principal case shown that the bank on the receipt 
of the deposit in question was insolvent to the knowledge of its officers, 
there would have been such fraud as to prevent the passage of title to the 
bank, and to entitle the plaintiff to have a trust for his benefit imposed 
upon the funds in the hands of the superintendent. Orme v. Baker, 74 
Ohio St. 337, 78 N.E. 439, 113 Am. St. Rep. 968 (1906). Gener- 
ally, under such circumstances, the courts have established a trust or 
preference, provided the requirements of tracing or augmentation of 
assets, whichever the forum requires, have been met. Beal v. Somerville, 
supra; St. Louis &F Santa Fe Ry. Co. v. Johnston, 133 U. S. 566, 
33 L. Ed. 683, 10 S. Ct. 390 (1890); Cragie v. Hadley, 99 N.Y. 
131, 52 Am. Rep. 9, 1 N.E. 537 (1885). And see 20 A.L.R. 1206, 
25 A.L.R. 728, 37 A.L.R. 620. In Ohio, though the depositor must 
be able to trace the funds into the bank’s assets to entitle him to a trust 
or preference, it is not essential that he trace the particular dollars in 
specie. Orme v. Baker, supra; Fulton v. Univ. of Dayton, supra. 

Arcu. R. Hicks, JR. 
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CORPORATIONS 


LiaBitity oF A Hoitpinc Company For Acts oF Its Sus- 
SIDIARY. 


A ninety-nine year lessee sub-leased the property to the Higbee 
Realty Company, a subsidiary of the Higbee Company. The subsidiary 
sub-leased the premises for ten years to the holding company. The first 
lessee assigned the lease to a trustee, and trust certificates were issued. 
After the ten year lease expired, the subsidiary defaulted in its payments 
on the ninety-nine year lease. Plaintiffs are the certificate holders and 
brought a class suit against the holding company for the recovery of 
taxes and rents, the trustee having become insolvent. A verdict was 
rendered in favor of the parent corporation. North et al. v. The Highee 
Co. et. al. 131 Ohio St. 507, 3 N. E. (2d) 391, 6 Ohio Op. 166, Ohio 
Bar, July 20, 1936. 

The court held that, notwithstanding the fact that the subsidiary 
was controlled through stock ownership and had the same officers and 
directors, the separate corporate entities of parent and subsidiary corpora- 
tions would not be disregarded unless the subsidiary was formed for the 
purpose of perpetrating a fraud. The trial court found that there was 
no fraud in the fact that the parent corporation was in the mercantile 
business and organized the subsidiary to sever itself from its realty hold- 
ings. Three of the Justices in the principal case dissented on the ground 
that the subsidiary was a mere instrumentality and a fictional device to 
avoid liability. Under the rule of the majority opinion, it would be 
necessary for the subsidiary to be formed for the purpose of perpetrating 
a fraud, and actually used by the parent corporation to defraud the 
plaintiffs. The plaintiffs argued in their briefs, that the former Ohio 
cases do not preclude recovery if the subsidiary was originally organized 
for a bona fide purpose and was subsequently used to perpetrate a fraud 
or wrong. The cases cited in support of this proposition were: State v. 
Standard Oil Co., 49 Ohio St. 137, 30 N.E. 279, 15 L.R.A. 145 
(1892); Cemetery Association v. Traction Co., 93 Ohio St. 161, 112 
N.E. 596 (1915); Auglatze Box Board Co. v. Hinton, 100 Ohio St. 
505, 126 N.E. 881 (1919); The Damascus Mfg. Co. v. Union Trust 
Co., 119 Ohio St. 439, 164 N.E. 530, 28 Ohio L. Rep. 6, 6 Ohio L. 
Abs 710, (1928); Old Ben Coal Corp. v. Universal Coal Co., 28 
Ohio N.P. (N. S.) 563 (1931). 

As a general rule, a holding company is not liable for the acts of its 


subsidiaries. Stone v. Cleveland C.C. & St. L. R. Co., 202 N.Y. 352, 
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g5 N.E. 816, 35 L.R.A. (N. S.) 770 (1911); Majestic Co., v. 
Orpheum Circuit, 21 Fed. (2d) 720 (1927); First National Bank v. 
Walton, 146 Wash. 367, 262 Pac. 984 (1928); Harlon Pub. Serv. 
Co., v. Eastern Constr. Co., 254 Ky. 135, 71 S. W. (2d) 24 (1934). 
In formulating a basis for predicating liability the courts have used 
various theories. Courts have variously used the “agency” and “instru- 
mentality” theories, the latter being referred to in many cases as the 
“identity,” “alter ego,” “adjunct” or “conduit” theories. The latter 
theory is to the effect that the “parent corporation will be responsible 
for the obligations of its subsidiary when its control has been exercised to 
such a degree that the subsidiary has become its mere instrumentality.” 
Powell, Parent and Subsidiary Corporations (1931), p. 8. The 
agency theory is predicated upon the application of the general principles 
of agency, whereas the instrumentality doctrine is somewhat broader 
in its scope and application. Judge Cardozo in the case of Berkey v. 
Third Avenue Railway Co., 244 N.Y. 84, 95, 155 N.E. 58 (1926), 
said, “Dominion may be so complete, interference so obtrusive, that by 
the general rules of agency the parent will be a principal and the sub- 
sidiary an agent. Where control is less than this, we are remitted to the 
tests of honesty and justice.” Whereas the agency theory maintains the 
corporate separateness, the identity theory has the opposite effect, inas- 
much as the latter theory wholly disregards the corporate identity of the 
subsidiary. Powell, supra, Chapter V. In the case of Smith v. Knight 
& Son, 211 Ky. 111, 277 S.W. 290 (1925), the court said that it 
must appear that the company is the business conduit or alter ego of the 
other, before there can be liability on this theory. Thomas, Theories Used 
in Holding the Parent Liable for the Acts and Obligations of the Sub- 
sidiary Corporation, 24 Cal. L. Rev. 447 (1936). 

It then becomes a question of determining what circumstances will 
render the subsidiary an “instrumentality”. Control through stock 
ownership alone, does not make the parent corporation liable for the acts 
of its subsidiary. General Motors Corp. v. Moffett, 27 Ohio App. 219, 
6 Ohio L. Rep. 367 (1927); Majestic Co. v. Orpheum Circuit, supra; 
Industrial Research Corp. v. General Motors Corp. et al, 29 Fed. (2d) 
623 (1928); U.S. v. Reading, 253 U.S. 26, 40 Sup. Ct. 425, 64 L. 
Ed. 760 (1920); The Continental & C. T. & 8. Bank v. Garden 
City Co., 123 Kans. 659 (1927); McDermott v. Oil Burner Sales 
Corp. 266 Ill. App. 115 (1932); Harlan Pub. Serv. Co. v. Eastern 
Constr. Co., supra; Cannon Mfg. Co. v. Cudahy Packing Co., 267 
U.S. 333, 45 Sup. Ct. 250, 69 L. Ed. 634 (1925); Bethlehem Steel 
Co. v. Raymond Concrete Pile Co., 141 Ind. 67, 118 Atl. 279 (1922); 
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Ballantine, Parent and Subsidiary Corporations, 14 Cal. L.R. 12 
(1925). The additional factor of common directors or officers has been 
held not to be controlling, although in many cases it is an important 
factor. Pagel, Horton & Co. v. Harmon Paper Co., 258 N.Y.S. 168 
(1932); Pittsburgh & Buffalo Co. v. Duncan, 232 Fed. 584 (1916); 
Majestic Co. v. Orpheum Circuit, supra; Owl Fumigating Corp. v. 
California Cyanide Co., 24 Fed. (2d) 718 (1928); Berkey v. Third 
Avenue Railway Co., supra. The mere addition to the foregoing ele- 
ments of one or more factors may be sufficient to render the subsidiary 
a mere “instrumentality.” Where the parent corporation furnished 
capital to finance the subsidiary it was held not to be sufficient control, 
Berkey v. Third Avenue Railway Co., supra. But in the following cases 
the parent was held liable; parent corporation formed subsidiary and 
subscribed to its stock, The Willem Van Driel Sr., 252 Fed. 35 
(1918); subsidiary was a mere division or department of the parent 
corporation and dealt only with the parent, Westinghouse Electric & 
Mfg. Co. v. Allis-Chalmers Co., 176 Fed. 362 (1910); parent cor- 
poration used property of subsidiary as its own, Dobbins v. Pratt Chuck 
Co., 242 N.Y. 106, 151 N.E. 146 (1926); failure to keep separate 
books, Southern Pacific Co. v. Lowe, 247 U.S. 330, 38 Sup. Ct. 540, 
62 L. Ed. 1142 (1918). The following fact situations are important 
elements to be considered: the paying of salaries and losses of subsidiary 
by the parent; the directing of officers of the subsidiary by those of the 
parent; where the subsidiary has a grossly inadequate capital; where 
formal legal requirements of the subsidiary are not observed. Powell, 
Supra, p. 9; Stevens on Corporations (1936), p. 80; Douglas and 
Shanks, Insulation from Liability Through Subsidiary Corporations, 39 
Yale L.J. 193 (1929), at 195 ft. note, writers list some eighteen factors 
that may be controlling; see also, Kingston Dry Dock Co. v. Lake 
Champlain Transp. Co., 31 Fed. (2d) 265 (1929); Lowendahl v. 
Baltimore & O. R. Co., 287 N.Y.S. 62 (1926); U.S. v. Reading, 
supra; Wormser, Piercing the Veil of Corporate Entity, 12 Col. L.R. 
496 (1912). Yost, Liability of a Parent Corporation for the Debts of 
its Subsidiary, 21 St. Louis L. Rev. 234, 240 (1936). 

Assuming that there are sufficient facts to warrant the conclusion 
that the subsidiary is an agent or the instrumentality of the parent, is 
there a further necessity of finding fraud in the formation of the sub- 
sidiary or in its use? Many courts have predicated liability on agency 
or instrumentality concepts, while some courts have considered fraud 
essential before there is a sufficient basis for liability. The corporate entity 
will be disregarded when necessary to prevent or circumvent fraud, or 
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when one corporation is merely the instrumentality of the other. Gillis 
v. Jenkins Petroleum Process Co., 84 Fed (2d) 74 (1936); McDer- 
mott v. Oil Burner Sales Corp., supra; Pacific American Gasoline Co. 
v. Miller, 76 S.W. (2d) 833 (Texas) at 851 (1934); State v. Stand- 
ard Oil Co., supra; Parkside Cemetery Assn. v. Traction Co., supra, at 
173, 174. Either control or fraud is sufficient basis to disregard the cor- 
porate entity. Jn re Watertown Paper Co., 169 Fed. 252 (1909). 
“There is a consistent determination by courts to look through corporate 
forms, and this disposition is shown with increasing firmness as the in- 
terests of justice require.” Auglaize Box Board Co. v. Hinton, supra, at 
518. The identity theory has been used where parent corporation uses 
the subsidiary to avoid liability. Nashville C. & St. L. Ry. v. Faris, 60 
S.W. (2d) 425 (Tenn. 1933). Where the subsidiary is used to evade 
a statute or defeat public convenience, the separateness of the entities 
will be denied. Stevens on Corporations, supra, at page 81. Examples 
are: attempt to do an act which parent could not lawfully do, U. S. v. 
Reading, supra; illegal combination in restraint of trade, Northern Se- 
curities Co. v. U. §., 193 U.S. 197, 24 Sup. Ct. 436, 48 L. Ed. 679 
(1904); to defeat bona fide creditors, Jn re Marcella Cotton Mills, 8 
Fed. (2d) 522 (1925); See also: Pacific American Gasoline Co. v. 
Miller, supra, at 851; Detroit Motor Appliance Co. v. General Motors 
Corp., 5 Fed. Supp. 27 (1933); Fletcher, Cyclopedia Corporations 
(perm. Ed.) 1931, Vol. I, pp. 154-176. ‘Two courts have applied a 
rather strict rule. They held that there must be sufficient control and 
the element of fraud to predicate liability. Continental Securities & In- 
vestment Co. v. Rawson, 208 Cal. 288, 280 Pac. 954 (1929); 
Briggs & Co. v. Harper Clay Products Co., 150 Wash. 235, 272 Pac. 
962 (1928). 

In many cases, recovery against the parent corporation has been 
denied because the complainant has not been injured as a result of the 
parent corporation’s undue control, or because the complainant has an 
adequate remedy without resort to the parent corporation. The control 
and breach of duty must proximately cause the injury or loss complained 
of by the plaintiffs. Lowendahl v. Baltimore & O. R. Co., supra; 
Majestic Co. v. Orpheum Circuit, supra. Courts have permitted re- 
covery on the doctrine of estoppel, where there has been a misrepresen- 
tation by the parent corporation in holding itself out as being behind the 
subsidiary. Platt v. Bradner Co., 131 Wash. 573, 230 Pac. 633 (1924). 
However, there can be no estoppel unless the complainant relied upon 
and was misled by the representations of the parent corporation. Pagel, 
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IV, par. 15; The Disregard of the Corporate Fiction, Maurice 
Wormser (1929); 43 Harv. L. Rev. 1154. It becomes readily ap- 
parent from the foregoing discussion that one cannot answer the question 
as to when the corporate entity will be disregarded in a particular case. 
Justice Cardozo in the Berkey case, supra, said, the whole subject is 
“still enveloped in the mists of metaphor”. Each case must be decided 
on its own facts and must be regarded as ”sui generis.” Industrial Re- 
search Corp. v. General Motors Corp., supra; 4 Minn. L. Rev. 219, 
227. See generally, Latty, Subsidiaries and Affiliated Corporations 
(1936); reviewed by Wormser in 31 Ill. L. Rev. 700 (1937). 

The rule in the principal case to the effect that the separate cor- 
porate entities of the parent and subsidiary corporations will not be dis- 
regarded, unless the subsidiary was formed for the purpose of prepetrat- 
ing a fraud, is both fair and practical if the court means to limit the rule 
to the instrumentality concept of liability. “There is in many cases much 
loose talk about ‘ignoring the corporate fiction’ and ‘looking at the 
substance rather than the form.’ But the corporate capacity is a legal 
tact, not a fiction.” Ballantine, supra, at page 20. However, if the Su- 
preme Court means to preclude liability on the basis of agency, it is un- 
fortunate. The doctrine of agency is equally applicable in parent-sub- 
sidiary relationships as it is in partnership or other personal relationships. 
It has been said that “problems of responsibility for fraud or for the acts 
of a corporation used as an agent are to be solved not by ‘disregarding’ 
the corporate personality, but by the application of the usual principles of 
liability for the acts of other persons or for collusion with them.” Ballan- 
tine, supra, at page 20. 

Sam TopPoLosky. 


DEEDS 


Bona Fipe Purcuaser Unper Escrow DEED 


The plaintiff made a warranty deed, naming her daughter as 
grantee. She intended to give it to her (plaintiff’s) son, who was to 
hold it until her death, on which event it was to be given to grantee. 
The grantee’s husband wrongfully got possession of the deed and had 
it recorded. The grantee then obtained a loan from the Ohio Valley 
Bank, giving the latter her promissory notes. In making the loan the 
bank relied on her record title to the land, but it did not take a mort- 
gage. The defendant, in charge of liquidating the bank, procured 
judgment on the notes and levied execution against the property. The 
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plaintiff claimed title and asked that the conveyance be cancelled of 
record. The Court of Common Pleas gave judgment for the plaintiff, 
which judgment was reversed by the Court of Appeals of Scioto County. 
The case went to the Supreme Court of Ohio on error. Judge Day, 
giving the opinion of the court, said that an escrow deed is deposited 
at the grantor’s own risk; that if such a deed is wrongfully obtained by 
the grantee, the conveyance is deemed valid and absolute as to innocent 
purchasers for value from the grantee; that a person innocently extend- 
ing credit to the record owner in reliance on his apparent title occupies 
the position of an innocent purchaser for value; and that if such creditor 
reduces his claim to judgment during the debtor’s record ownership, 
he acquires a valid judgment lien on the property. Judgment of the 
Court of Appeals, was affirmed. Michlethwait v. Fulton, 129 Ohio St. 
488, 196 N.E. 166 (1935). 

It is well settled that as between grantor and grantee in an escrow 
situation, the grantee has at best merely a conditional title prior to the 
satisfaction of the condition. Many of the privileges and incidents of 
ownership remain in the grantor until the condition is satisfied. Tiffany, 
Real Property, 2nd Ed., 1920, Vol. II, p. 1771. A transferee from 
the grantee who is not a bona fide purchaser for value gets no better 
title than the grantee had. Fiesthamel vy. Campbell, 205 Pac. 25, 55 
Cal. App. 774 (1921); Otero v. City of Albuquerque, 22 N. M. 128 
(1916); Clevenger v. Moore, 126 Okla. 346 (1927); Berry v. An- 
derson, 22 Ind. 36 (1846). But the problem is complicated when the 
grantee of an escrow deed conveys to an innocent purchaser for value 
before satisfaction of the condition. Can such a purchaser take free from 
the condition? If so, is the mere fact that he is an innocent purchaser 
for value sufficient to give him good title as against the escrow grantor 
or is some element of fault on the part of that grantor also necessary 
to support this result? 

The Ohio cases are not entirely uniform on these points. The case 
of Ogden v. Ogden, 4 Ohio St. 182 (1854) holds that an innocent 
purchaser gets no better title than that of the escrow-grantee. There is 
a suggestion in the opinion that if the escrow-grantor were negligent, 
the innocent purchaser would be protected. This leads to the conclusion 
that an innocent purchaser from the grantee will not take free from the 
condition unless there has been some negligence or other fault on the 
part of the escrow-grantor. In the later case of Resor v. O. & M. 
R. R. Co. et al., 17 Ohio St. 139 (1866) a judgment was given for 
an innocent mortgagee of an escrow-grantee as against the escrow- 
grantor on a theory of estoppel. The court applied an estoppel on the 
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grounds that the escrow-grantee had been put in possession of the 
premises as well as given the deed. In a similar situation an estoppel was 
applied and an innocent purchaser held to have good title in Schurtz v. 
Colvin, 55 Ohio St. 274 (1896). In this case it was said that an inno- 
cent purchaser for value from a fraudulent grantee is always protected 
in his title as against the wronged grantor. Here, also, the escrow- 
grantee had been let into possession of the land. In the Micklethwait 
case the escrow-grantee was in joint occupancy with her grantor—both 
residing in the same house. The court regarded the grantor as having 
been negligent, but by dictum asserted that the purchaser would be pro- 
tected regardless of that fact. 

The broad statements in the Schurtz and Micklethwait cases are 
to the effect that the use of the escrow device, without any other cir- 
cumstances, is sufficient to estop the grantor from denying delivery as 
against a bona fide purchaser for value from the escrow-grantee who 
had obtained possession of the deed before satisfaction of the condition. 
This is inconsistent with the decision in the Ogden case and it is a 
broader proposition than was necessary to support the decision in either 
the Schurtz or the Micklethwait case. It is significant that in the Ogden 
case the grantee did not have possession or occupancy of the premises. 
In both the Schurtz and Resor cases the grantee was put in possession 
of the premises and in the Micklethwait case the grantee occupied the 
premises jointly with the grantor. This difference in fact might justify 
the difference in result between the Ogden and the other three cases. 
In most jurisdictions, possession of the premises by an escrow-grantee 
is an important factor in the protection of an innocent purchaser from 
such a grantee. Tiffany, Real Property, 2nd. Ed., 1920, Vol 2, p. 
1771. On this approach the holdings in the Schurtz and Resor cases 
are not necessarily inconsistent with the Ogden case. 

In the Micklethwait case the problem was complicated by the joint 
occupancy of the grantor and grantee. It would seem that the grantor’s 
presence on ‘the premises might have been regarded as notice of the 
grantor’s rights, to the extent of placing the purchaser under a duty 
to make inquiry as to the existence of any rights in the grantor. In the 
absence of a diligent inquiry, the purchaser should not have acquired 
rights superior to those of the grantor, and the court should have held 
for the grantor as in the Ogden case. Even if the occupancy of the 
grantee in the Micklethwait case is stressed to the point of invoking 
the estoppel doctrine which was applicable in the Resor and Schurtz 
cases it should not be supposed that an innocent purchaser from an 
escrow grantee is always to be protected. The Ogden case might still 
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be followed in a situation where the escrow-grantee was not permitted 
to occupy the premises. 

Although some question might be raised as to whether a judgment 
creditor is a bona fide purchaser, he has been treated as such in Rath- 
mell v. Shirey, 60 Ohio St. 187 (1899), and in Crooks v. Crooks, 
34 Ohio St. 610 (1878). 

Joun W. Tanner. 


EQUITY 


JurispicTion oF Equity To RELIEVE ONE CONVICTED OF A 
CRIME ON PeryuRED TEsTIMONY WHERE STATUTE OF 
Limitations Bars Lecar RELIEF 


The plaintiff was convicted on perjured testimony of the crime of 
assault to rape. Ohio Gen. Code. Sec. 13449-2 provides that a motion 
for a new trial on newly discovered evidence must be filed within 120 
days following the rendering of the verdict. This statute had run when 
the plaintiff discovered new facts showing that his conviction was on 
perjured testimony. Relief was sought in equity to vacate the judgment 
and to secure a new trial. A demurrer to the bill was overruled and 
judgment entered for the plaintiff. Error was prosecuted to the Court of 
Appeals and the ruling of the trial court reversed. To grant the relief 
prayed for would be overruling the expressed intent of the legislature, 
and ‘while one maxim of equity recites that it will not suffer a wrong 
to be without a remedy, another states that equity follows the law.” 
State v. Vaughn, 21 Ohio L. Abst. 585 (1936). 

The court had a hard problem before it but not one entirely dis- 
similar from that which equity was faced with in working out the 
doctrine of part performance to remove the bar of the Statute of 
Frauds, Butcher v. Stapely, 1 Vern. 363 (1685). Probably the first 
case advancing fraud as the rationale of this doctrine was Mullet v. Half- 
penny, Prec. Ch. 404 (1699). Equity from that time on has given re- 
lief in certain types of cases notwithstanding the expressed legislative 
intent, and in this state even applies the equity doctrine to law cases. 
Wilbur v. Paine, 1 Ohio 251 (1824), O’Hara vy. O’Hara, 16 Ohio 
C.C. 367, 9 Ohio C.D. 293 (1898), Hodges v. Ettinger, 127 Ohio 
State 460. 

Similarly, the problem of the Statute of Limitation arose early in 
equity, and the general rule was laid down that equity follows the 
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statute by analogy only. Robinson v. Fife, 3 Ohio State 551 (1854), 
Glass v. Courtright 14 Ohio N.P. (NS) 273, 23 Ohio Dec. 253, 58 
Bull. 165 (1913). A statute barring a legal action does not neces- 
sarily affect the general doctrines of equity or the principles upon which 
relief is granted in particular cases, and often such statutes are avoided 
in equity where to enforce them would be inequitable and unjust. 
Peters v. Delaplaine, 49 N.Y. 362 (1872), Russell v. Fourth Nat. 
Bank, 102 Ohio St. 248 (1921), Kelley v. Boetcher, 85 Fed. 55 
(1898). It would seem that the court might have relied upon the above 
analogies and granted the injunction against the enforcement of the 
judgments secured by perjured testimony even though not discovered 
until after the 120 day statute had elapsed. 

The use of equitable maxims as an approach in the decision of a case 
is of doubtful merit. There are numerous instances where, in deciding 
specific questions, the broad generalizations in the maxims are ignored. 
The maxim “equity abhors a multiplicity of suits,” was not controlling 
in Hale v. Allison, 188 U.S. 56, 23 Sup. Ct. 244 (1902). In spite of 
the maxim “that he who comes into equity must come in with clean 
hands,” equity intervened to protect a wrongdoer where the parties 
were not in pari delicto. Coleman v. Coleman, 61 Pac. (2d) 441 
(Arizona 1936), Mueller et ux v. Michels, 184 Wis. 324 (1924), 
199 N.W. 380, Ogden v. Straus Bldg. Corp., 187 Wis. 232 (1925), 
202 N.W. 34. The rules of equity must necessarily be sufficiently elastic 
to do equity in a given case. Thatcher v. Thatcher, 117 Me. 331, 104 
Atl. 515, (1918). 

The court points out in the principal case that it follows the policy of 
not disturbing adjudications on the theory that there must be some end 
to litigation. Michael y. American Nat. Bank, 84 Ohio St. 370 (1911). 
Such a policy may be desirable, but the injustice that would be done here 
to the victim of perjury is obviously a high price to pay for its main- 
tenance. 

Fraud was recognized as a ground for relief in the early develop- 
ment of equity, although it was only applied in civil cases. However, 
the analogy between the criminal and civil case is obvious when found 
involved as in the case under discussion. /njunction Against Execution 
of Crim. Judg., 23 Mich. L. Rev. 57 (1924). 

There is a respectable minority authority giving relief in civil cases 
where the judgment has been obtained on perjury testimony. The 
Nebraska court in a bastardy proceeding held that the intentional pro- 
duction of false testimony was such fraud as would entitle the convicted 
to relief after he has exhausted all ordinary legal remedies. Munro v. 
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Callahan, 55 Neb. 75, 70 Am. St. Rep. 366, 75 N.W. 151 (1898). 


Similar rulings have been made by other courts. Avocato v. Dell Ara, 
84 S.W. 443 (Texas 1904), El Reno Fire Ins. v. Sutton, 41 Okla. 
297, 50 L.R.A. (NS) 1064, 137 Pac. 700 (1913), Boring v. Ott, 
138 Wis. 260, 19 L.R.A. (NS) 1080, 119 N.W. 865 (1909). 
Equity when it takes jurisdiction in this type of case does not act on 
the theory that the judgment is wrong but on the theory that new mat- 
ter is discovered which for some just reason can’t be taken to the law 
court for its consideration, and the rights acquired in consequence of the 
judgment cannot be retained in good conscience. Garland vy. Rives 
4 Rand. 282 (Va. 1826), Edenfield v. Sayre, 81 Fla. 367 (1921). 15 
Ruling Case Law p 725. 

The general rule is that equity will not interfere in criminal pro- 
ceedings or restrain authorities charged with the execution of the criminal 
law because equity cannot restrain the people or the sovereign. Jn re 
Sawyer, 124 U.S. 200, 8 Sup. Ct. 482, 31 L. Ed. 402 (1888), 15 
Ruling Case Law p. 725. There are, however, certain well recognized 
exceptions to this general rule. Equity will interfere where; (1) prop- 
erty rights are involved, Dobbins v. Los Angeles, 195 U.S. 223, 25 
Sup. Ct. 18 (1904), Ex parte Young, 209 U.S. 123 (1907), Adams 
v. Tanner, 244 U.S. 590, 37 Sup. Ct. 662, 61 L. Ed. 1336; (2) irre- 
parable injury will result, Shinkle v. City of Covington, 83 Ky. 420 
(1885) or (3) a multiplicity of criminal suits will follow, Mobile v. 
Orr, 181 Ala. 308 (1913). In these situations the mandate of the 
equity court isn’t directed to the law court but is directed to the parties 
and if need be to the executive officers of the law. 15 Ruling Case Law 
p. 726, Avocato v. Dell’ Ara, supra, Burnside v. Wand, 170 Mo. 531, 
71 S.W. 337, 62 L.R.A. 427 (1902). Therefore, although it is ad- 
mitted that equity could not compel the law court to grant a new trial, 
equity could restrain the officers from further pursuing the judgment. 

A reason frequently given for equity refusing relief in cases like the 
principal one is that executive clemency may be had. Weaver v. State, 
120 Ohio St. 44 (1929), People v. San Francisco, 213 Pac. 945 (Cal. 
1923), State v. Mohammad, 189 Cal. 429 (1922). The implication 
from such objection is that adequate relief may be had elsewhere. The 
adequacy of this relief may be questioned. A hearing before the pardon 
board may be denied or the governor may refuse help. After all it is a 
judicial matter and it seems evident that the court should grant relief. 

There is need for some relief other than executive clemency. If the 
court will not grant it and refuses to adopt the historic precedence of the 
statute of frauds and statute of limitation cases, it is suggested that the 
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legislature broaden the scope of Sec. 13449-2 by an amendment worded 
similar to a Minnesota statute: “Any judgment obtained in a court of 
record by means of perjury * * * may be set aside by the aggrieved 
party in an action brought for that purpose within three years after dis- 
covery of such perjury * * *.” Minnesota Gen. St. Sec. 9405. 


H. A. Hersruck 


EVIDENCE 


AbMISSIBILITY IN EVIDENCE OF BLoop Group TEsts — First 
REporTED CasE In OHIO 


The recent case in Bowling Green, Ohio, State ex rel Van Camp 
v. Welling, 6 Ohio OP. 371, 22 Ohio L. Abs. 448 (1936) is the first 
reported case in this state recognizing the admissibility in evidence of 
blood group tests to prove non-paternity in bastardy proceedings. This 
raises once more the issue which has been previously discussed in a note 
in 1 Ohio St. L.J. 47 (1935) and in an article by Harriet S$. Hyman 
and Lawrence H. Snyder, “The Use of Blood Tests for Disputed 
Paternity in the Courts of Ohio,” 2 Ohio St. L.J. 203 (1936). The 
authors point out that it is only in the past few years that American 
courts have begun to accept the admissibility in evidence of such tests. 
The states of New York and Wisconsin have taken the lead in this 
movement, having already passed legislation providing for the making 
of such tests in appropriate circumstances. The article referred to con- 
tains comment on ten unreported Ohio cases in which blood tests have 
been used. The authors conclude that the fact that so many cases have 
been referred to them is an indication of a progressive attitude towards 
blood group tests on the part of the courts of Ohio. 

The Welling case was a bastardy proceeding instituted by Verda 
Van Camp. Defendant filed a motion for an order requiring the plain- 
tiff and her child to submit to a blood test for the purpose of proving it 
impossible that he could have been the child’s parent. The court granted 
the order as within the inherent power of the court in the exercise of its 
sound discretion and stated that where execution of the order is properly 
safeguarded it does not amount to an arbitrary or unreasonable exercise 
of power. The court pointed out that the absence of statutory authority 
is not conclusive of the question, and that the reliability of these tests is 
now adequately established by scientific data. As to the last point, he 
cited eminent authorities to the effect that such tests are conclusive as to 
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non-paternity and recommending their use in cases of disputed paternity. 
The court comments that “the truth thus revealed ought to be avail- 
able to the courts,” and suggests that the relatively recent development 
of such tests affords no sound reason for refusing to accept their evi- 
dentiary value, pointing out the desirability of “looking ahead” to the 
advantages of new means of ascertaining truth. 

Since the writing of the articles referred to in the Ohio State Law 
Journal, there have appeared five additional unreported cases in which 
the admissibility of such evidence has been recognized. Two of these 
have come from Franklin county and the others from Wayne, Coshoc- 
ton, and Scioto counties. In none of the five cases was the accused 
cleared. Thus there have now been a total of fifteen such unreported 
cases. These holdings plus that of the Welling case indicate that blood 
group tests are admissible in evidence today in the courts of Ohio. 

The increased use of such tests in the future is indicated in State v. 
Damm, 266 N.W. 667 (South Dakota, 1936). In rehearing on refusal 
of trial court in prosecution for second degree rape to order a blood test 
to determine paternity of a child born to prosecutrix, 62 $.D. 123, 252 
N.W. 7 (1933), the court held that such refusal was not such an abuse 
of the trial court’s discretion as to constitute reversible error. But it was 
pointed out that the scientific reliability of the blood test was not judicially 
cognizable at that time. The court goes on to state that the reliability 
of the blood test for non-paternity is now universally conceded by com- 
petent scientific authority, and that an order requiring one other than the 
accused to submit to such a test does not infringe any constitutional right. 
The court further states that a trial court has inherent power, in its 
reviewable discretion, to order such a test, where the court believes that 
it is likely to be helpful in ascertaining truth, and that furthermore, the 
court may make such order of its own motion. The emphasis of the 
court upon the scientific reliability of these tests as today conclusively 
established indicates the great weight which may be accorded to such 
evidence. 

The opportunity available by the use of blood group tests to enable a 
defendant accused of paternity to prove his innocence is one which should 
not be denied to him by the courts, when the conclusive character of 
such tests as to non-paternity has been so well established. A progressive 
attitude in the use of proved scientific data is highly desirable. These re- 
cent cases, supra, are significant indications that the use of such blood 
group tests in evidence will be universally adopted in the American courts 
in the near future. 

Cuarves L. GRAMLICH 
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ADMISSIBILITY OF Prior ConvicTion, ARRESTS, AND Con- 
FESSION TO IMPEACH CREDIBILITY OF A WITNESS. 


The recent case of Kornreich v. Industrial Fire Ins. Co., 132 OS. 
78, 5 N.E. (2d) 153 (1936) presents the problem of the admissibility of 
questions upon cross-examination asked for the purposes of impeaching 
the credibility of a witness. The plaintiff brought the action upon a 
fire insurance policy issued by defendant. The plaintiff upon the cross- 
examination was asked, “Isn’t it a fact that when Sperling refused to 
pay you any money you went to the police department and made a con- 
fession of your part in the plot to destroy the Middle West Hat Co.?” 
The trial court sustained an objection to the question. The Supreme 
Court reversed the ruling and held the question was proper. 

At common law questions whether the witness had committed any 
crime have frequently been asked upon cross-examination. Of course, 
the witness may have a privilege against answering such questions. 
But in many states the trial court in its discretion may permit such 
questions to be asked. People v. Turney, 124 Mich. 542, 83 N.W. 273 
(1900); Tla-Koo-Yelee v. United States, 167 U.S. 274 17 Sup. Ct. 
855 (1896); State v. Wells, 54 Kan. 161, 37 Pac. 1005 (1894); 5 
Jones on Evidence Sec. 832. 

In Ohio it has been held permissible to ask a witness whether he has 
been arrested. Hanoff v. State, 37 Ohio St. 178, 41 Am. Rep. 496 
(1882); Colbe v. State, 31 Ohio St. 100, 20 O.L.R. 487 (1876); 
Wroe v. State, 20 O. S. 460, 5 Dec. Rep. 55 (1870). In the Wroe 
Case the court said, “The limits to which a witness may be cross- 
examined on matters not relevant to the issue, for the purpose of 
judging of his character and credit from his own voluntary admissions, 
rests in the sound discretion of the court trying the cause. Such questions 
may be allowed when there is reason to believe it will tend to the ends 
of justice; but they ought to be excluded when a disparaging course of 
examinations seems unjust to the witness, and uncalled for by the cir- 
cumstances of the case.” Brandon v. People, 42 N.Y. 265, 40 Cyc. 
2621 (1870); People v. Fong Ching, 78 Cal. 169, 20 Pac. 396 
(1889); Parker v. State, 58 Ark. 513, 25 S.W. 603 (1894); State v. 
Duncan, 7 Wash. 336, 38 Am. St. Rep. 103 (1893). 

Hamilton v. State 34 Ohio St. 82 2 Ohio Dec. Rep. 103 (1880) 
was the first case in Ohio in which the court held that it was per- 
missible to ask a witness on cross-examination if he had been indicted 
for a crime. This case was soon followed by Hanoff v. State, supra, 
which said it was not reversible error to ask a witness whether he had 
heen arrested and indicted. This seemed to be the prevailing view in 
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Ohio until the case of Wagner v. State, 115 Ohio St. 136, 152 N.E. 28 
(1926) was decided. The Supreme Court held in that case that the 
only proper course to follow when cross-examining a witness with 
reference to collateral offenses, for the purpose of affecting his credi- 
bility is to ask him whether he has been convicted of the offense in 
question. The court said that if the party had been convicted, there was 
no need to show the indictment, and if he had not been convicted, 
there was no more reason for presuming him guilty of that crime be- 
cause of the indictment than for presuming him guilty of the one for 
which he is now being tried. And for the present trial the presumption 
of course, is that he is innocent. In the syllabus of the principal case the 
Wagner case is “approved, followed, and distinguished.” But the rule 
of the Wagner case that you canot inquire about previous indictments is 
not altered in the instant case. 

In the principal case the court held that a witness could be asked if 
he had voluntarily confessed that he had committed a crime. Of course, 
this could not be reconciled with a doctrine that the only way to prove 
a crime is by showing proof of conviction. But such a rule seems to 
unduly limit the cross-examination. In many states a witness may be 
asked if he committed a certain crime. 

The holding in the principal case, however, may be reconciled with 
the ruling that an indictment cannot be shown. In proving the indict- 
ment, the party is offering the opinion of the grand jury that there was 
probable cause to believe the witness guilty of the crime. It is hearsay 
since the grand jury is not present in court to be examined. While the 
confession also is hearsay since it was made out of the court there is not 
the same objection to admissibility since the party making the con- 
fession is present in court and upon the stand. The confession, if 
voluntary, is convincing and for probative effect falls little if any short 
of proof of a conviction. It is submitted that the Supreme Court rightly 
held that the question was proper. R. W. VANDEMARK. 


EvIDENCE OF KNOWLEDGE OF DEFENDANT OF DeFect NECcEs- 
SARY TO TAKE CasE TO JuRY oN IssuE oF NEGLIGENCE. 


The plaintiff proved that she was a customer in the defendant’s 
store; that a foot-stool or sewing-stool obstructed the aisle; that the de- 
fect in the aisle caused her to fall; and that the stool belonged to the 
counter of which a saleslady had charge, supervision, and control, and 
was returned to the counter after the plaintiff fell over it. The court 
held that the plaintiff had not presented a prima facie case to go to the 
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jury without evidence that the proprietor of the store or his agents had 
placed the stool in the aisle, and that the doctrine of res ipsa loquitur 
could not be invoked without evidence that the instrumentality was 
under the sole and complete control of the defendant. The Supreme 
Court refused to consider the important question of how long the stool 
had remained in the aisle because the record was silent on that point. 
Sherlock v. Strouss Hershberg Co., 132 Ohio St. 35, 4 N.E. 912, 
7 Ohio Op. 92 (1936). 

If the plaintiff has shown a state of facts on which men might 
reasonably differ, the case should go to the jury. Leonard, D. B. A. 
Akron and Buffalo Fast Freight Co. v. Kreider, 128 Ohio St. 267, 190 
N.E. 634, 40 Ohio L. Rep. 648, 51 Ohio App. 474 (1934). But where 
the plaintiff has given no evidence to establish a fact without which the 
law will not permit a recovery, there is nothing to submit to the jury, 
and a determination by the court that certain facts constitute an essential 
element in the cause of action necessarily ends the case. Gibbs v. Village 
of Girard, 88 Ohio St. 34, 102 N.E. 299 (1913). 

In certain types of cases of alleged negligence, liability is not imposed 
upon the defendant even though he may have actual knowledge of the 
circumstance which caused injury to the plaintiff. One such circum- 
stance is where the defendant has waxed and polished the floor resulting 
in its being slippery, and the plaintiff falls. The courts hold that the 
duty to exercise ordinary care is not violated by merely oiling and 
polishing the floor in the usual way, although the floor is rendered 
slippery thereby. Bonawitt v. Sister of Charity of St. Vincent’s Hospital, 
43 Ohio App. 347, 182 N.E. 661, 11 Ohio L. Abs. 303 (1932); J.C. 
Penny Co. v. Robinson, 128 Ohio St. 626, 193 N.E. 401 (1935); 
F, W. Woolworth Co. v. Smallwood, 26 Ohio L. Rep. 474 (1928). 
When a customer slipped on the floor which was wet by incoming 
customers during a rainstorm, evidence that the floor had been in the 
same condition for thirty minutes was offered. This was another situa- 
tion where knowledge was held to be immaterial, since the defendant 
had no duty to keep such water off the floor, and a motion for directed 
verdict in favor of the defendant should have been sustained. S. S. 
Kresge Co. v. Fader, 116 Ohio St. 718, 158 N.E. 174 (1927); 
Picman v. Highee Co. 54 Ohio App. 55, Ohio Bar, Feb. 1 (1937). 

A second type of case is one where liability is imposed upon the de- 
fendant even though no evidence of notice, actual or constructive, is 
introduced. In the case where the plaintiff, a customer in the de- 
fendant’s theater, caught her foot in a defect in the rug and fell down- 
stairs, the case went to the jury on the question of negligence in failing, 
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before the accident, to use reasonable and ordinary care under all cir- 
cumstances to discover and remedy such defect. The court held that 
knowledge of such defect by the proprietor was not a necessary predi- 
cate of his negligence or breach of duty to inspect. Stephens v. Akron 
Palace Theater Corp., 53 Ohio App. 434, Ohio Bar, Jan. 4, (1937) 
3 Ohio Op. 401 (1936). Another case which was held to present a 
case for the jury without evidence of notice on the part of the defendant 
was Reichlin, Reidy and Scanlan Co. v. Brighton, 8 Ohio L. Abs. 362 
(1930). A customer fell over an electric cord, part of the lamps 
exhibited for sale, and was injured. This case where the defective con- 
dition was caused by an instrumentality employed by the owner of the 
store in the conduct of his business was distinguished from the case where 
the substance or the device causing the defective condition was not di- 
rectly connected with the store; and the court said that the rule that 
some evidence must be given bringing knowledge home to the defendant 
of the presence of the defective condition before he could be charged 
with negligence applies only to the latter situations. 

The third type of cases is that in which courts hold that evidence of 
notice of the defect is necessary in order to make a prima facie case of 
negligence. Lowe v. Hippodrome Inn Co., 30 Ohio App. 520, 162 
N.E. 749, 6 Ohio L. Abs. 641, 270 Ohio L. Rep. 557 (1928), the 
court made the unqualified statement that in order to be liable in negli- 
gence, one must be guilty of something done, or left undone with 
knowledge or what is tantamount to knowledge, of the situation. Thus 
when the plaintiff slipped on a greasy spot on the stairway and fell, a 
directed verdict for the defendant was sustained by the Court of Ap- 
peals, because plaintiff had offered no evidence that the defendant knew 
of the defect or that sufficient time had elapsed in order to leave a logical 
inference and deduction in law of knowledge which creates liability. 
Evidence that the substance which caused the plaintiff to fall had been 
on the floor for twenty-four hours was sufficient to go to the jury, but 
there was a strong dissent in F. W. Woolworth Co. v. Kinney, 7 Ohio 
L. Abs. 572, affirmed in 121 Ohio St. 462, 169 N.E. 562 (1929). 
While the plaintiff was walking along the street during the evening, she 
stepped into a two inch drop in the sidewalk; she fell and sustained in- 
juries thereby. A directed verdict for the defendant was granted in the 
trial court, but the supreme court revised the judgment on the ground 
that evidence that the sidewalk had been in that defective condition for 
approximately two years, and that three or four accidents, not so serious, 
had occurred at that particular place was sufficient to go to the jury on 
the question of constructive notice. 
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The principal case does not fall within cases designated type one, 
supra, since the stool in the aisle is not a defect to be anticipated and 
guarded against by a customer as would water on the floor on a rainy 
day or the slippery conditions of waxed floors. The cases in type two 
and three, swpra, are very similar as far as fact situations are concerned, 
and the case under consideration could conceivably be placed into either 
classification. Since it is extremely difficult, in many instances, for the 
plaintiff to obtain evidence as to how long a defect has existed or as to 
the defendant’s actual knowledge of its existence, some courts might 
take a liberal view as to the requirement of such specific evidence. If the 
plaintiff is to be required to offer positive evidence to show that the de- 
fendant placed the stool in the aisle or that it had been there an un- 
reasonable length of time, it is impossible for her to make out a case, be- 
cause she cannot show such a state of facts. Doris MEssER 


PriviteceE — LAWYER AND CLIENT — INSURER AND INSURED 
— Discovery. 


In March 1932, one Meyer Plost was injured by an automobile 
driven by Joseph Scharff. Two years later he died and an action for 
wrongful death was instituted by his widow. The action was against 
the Avondale Motor Car Company. The plaintiff’s petition alleged 
that the driver of the fatal car, Scharff, was an employee and agent 
of the company at the time of the accident. The Defendant denied the 
agency and also any responsibility for the injuries or death suffered by 
Meyer Plost. 

Later the plaintiff caused subpoenas duces tecum to be issued upon 
George L. Ten Eyck, the vice-president and general manager of the 
Avondale Motor Car Company, demanding the production of a casualty 
report made by the said company or by any of its officers or employees, or 
by Joseph Scharff to any insurance or indemnity Company, or to any 
agent or attorney of any insurance or indemnity company concerning 
the casualty. 

A similar subpoena duces tecum was served on Gordon Bennett, 
secretary of the A. R. Witham Insurance Agency demanding the same 
report. It appeared that insurance was written by the Lumbermen’s 
Mutual Casualty Company, through the above agency, insuring the 
Avondale Motor Car Company against liability for damages caused 
by negligent acts of its salesmen. 

George Ten Eyck and Gordon Bennett refused to produce the 
casualty report and testified that it was no longer in their possession but 
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was in the possession of Richard Remke, attorney representing the 
Avondale Motor Car Company and the Lumbermen’s Insurance Com- 
pany, and on the further ground that it constituted a privileged com- 
munication. The Trial court held their report not privileged and 
sentenced the two for contempt. The Court of Appeals affirmed the 
Trial court’s decision. The Supreme Court held that the report consti- 
tuted a privileged communication as between lawyer and client and 
purged Ten Eyck and Bennett of contempt. Jn re Keimann, 132 Ohio 
St. 187. 

In this case the Supreme Court of Ohio has affirmed its stand 
taken in the case of Ex-Parte Schoepf, 74 Ohio St. 1, 77 N.E. 276 
(1906) where it was held that a report of an accident made by the 
motorman of the defendant traction company and sent by him to the 
company to be turned over to their claim agent from whence it got into 
the hands of the company’s lawyer was within the lawyer-client privi- 
lege. This view was followed in Atlantic Coast Line Ry. Co. v. 
Williams 21 Ga. App. 753, 94 S.E. 584 (1917). The Schoepf case 
was annotated in 6 L.R.A. (N. 5) 325 and was then said to be against 
the great weight of authority. 

The English rule is that such a report is not privileged. Woolley v. 
N. London Ry. 38 L.J., C.P. 317 (1869); Parr v. L. C. & D. Ry., 
24 L.T. 558 (1881); Fenner v. L. & S. E. Ry., 41 L.J., O.B. 313 
(1872). In the case of Cook v. North Metropolitan Tramway Co. 
54 J.P. 262 (1862) the court held that a document is not protected 
from inspection on the ground that it was made for the purpose, in the 
event of litigation, of being laid before the defendant’s solicitor to be used 
by him for the purposes of the defense to any action, if any action should 
be brought. If, however, a report is procurred at the instigation of 
counsel after action has been brought, it seems clear that such a report is 
privileged. Goldstone v. Williams Deacon and Company, 68 L.J. Ch. 
24 (1889). 

Many courts in this country have also followed a rule at variance 
with the Schoepf case. Thus in the Virginia Carolina Chemical Com- 
fany v. Knight 106 Va. 674, 56 S.E. 725 (1907) a report that was 
made by the superintendent of the defendant company immediately 
after the accident was held not to be a privileged communication. This 
report was prepared on paper headed “Immediate Report of Accident” 
and was sent directly to the attorneys of the Travelers’ Insurance Com- 
pany in which company the defendant had a policy of indemnity. The 
document was prepared before any action had been brought or 


threatened. In Carlton v. The Western and Atlantic Railroad Com- 
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pany 81 Ga. 531, 7 S.E. 623 (1888) a conductor of the company 
under standing rules of the company, made a written report of the 
accident concerning the plaintiff’s injuries and the surrounding circum- 
stances. The court in this case did not require the defendant to pro- 
duce the document but the holding was based on the fact that the plain- 
tiff had erroneously proceeded. He had not made an oath as to the 
materiality of the document or even whether the defendant had it in his 
possession. The court said, “Had the requirements of the statute been 
complied with, we see no reason why the paper should not have been 
produced. We do not understand such a report to be a privileged com- 
munication.” In Lacoss et. al. v. Town of Lebanon et al., 78 N.H. 
413, 101 Atl. 364 (1917) the defendant made a sketch and photo- 
graph of the scene of the accident after the injury to the plaintiff. He 
contended that they were made to enable him to defend against any 
suit that might be brought as a result thereof. The court held that 
these documents, instead of being communications from client to at- 
torney, were made to perpetuate the evidence of the accident. The 
court then said that the client cannot escape his duty of discovering 
material by handing it to his attorney. 

Many Canadian courts have taken a similar stand on the problem 
and have made even more emphatic statements against holding such 
documents to be privileged. Thus in the case of Savage v. The Cana- 
dian Pacific Railway 16 Man, L.R. 381 (1906) the court held, in a 
case involving facts similar to the Schoepf case, that if the documents 
had been prepared solely for or under the instructions of the defendant 
company’s attorney and had been prepared especially for litigation and 
in contemplation thereof then they would have been privileged. How- 
ever, the court then held that where the documents were prepared partly 
for the above purposes and partly for other purposes they were not 
privileged. This same result was reached in Swaisland v. Grand Trunk 
Railway Company 5 D.L.R. 750, 30 W.N. 960 (1912). Grain 
Claims Bureau Ltd. v.Cain Surety Company (1927) 4 D.L.R. 297, 
Smith vy. C. N. R. 2 D. L. R. (1926; 72 Betts v. Grand Trunk Rail- 
way Company 120 P. R. 86 (1887). 

In the principal case, the report was made by the defendant motor 
car company to its insurance company. The report was made in ac- 
cordance with the provisions in the insurance policy. Was the report 
privileged while in the hands of the insurance company, and if so, upon 
what grounds? The insurance company has agreed to pretect the motor 
car company from liability. It needs the fullest information in order to 
determine its liability and to protect itself from fraudulent claims. In 
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many cases the problem would be submitted to a lawyer and some pay- 
ments would be made only after litigation. Yet it seems difficult to say 
that the report is made under the benefit of the lawyer-client privilege 
when the writer of the report may not know even the name of the 
lawyer. 

If the report is not privileged in the hands of the insurance com- 
pany, does it become privileged upon being turned over to a lawyer? 
Numerous cases hold that a document which could be reached in the 
hands of a client does not become privileged by being turned over to a 
lawyer. Edison Electric Light Company vy. United States Electric 
Lighting Company 44 F. 294 (1890); Allen v. Hartford Life In- 
surance Company et al. 72 Conn. 693; 45 Atl. 955 (1900); Andrews 
y. the Ohio and Mississippi Railroad Company, 14 Ind. 169 (1860); 
In re Cunnion’s Will 201 N. Y. 123, 94 N.E. 648; Am. Cas. 1912 
Atl. 834 (1911); Jones et. al. v. Reilly et al. 174 N.Y. 97; 66 N.E. 
649 (1903); Pearson v. Yoder et al. 134 Pac. 421, 39 Okla. 105, 48 
L.R.A. (N.S.) 334 (1913). The court points out that a document 
would be privileged if it came into existence as a communication by a 
client to his attorney. This is supported in 5 Wigmore on Evidence 
(2nd Ed.), 67 Section 2318. There has been a line of reasoning ad- 
vanced in Ohio that the communication, to be privileged, must be of 
such a character that it would not have been made except for the relation 
of attorney-client. Smart v. Master and Wardens of N. C. Lodge 60 
Ohio C. C. (N.S.) 15, 17 Ohia C.D. 273; affirmed without opinion 
in 73 Ohio St. 387 (1905). In the English case of Collins vs. The 
London General Omnibus Company 63 L.J. (Q.B.) 428 (1893) in- 
volving facts similar to the principal case with the additional factor that 
the injured party had written a complaint to the defendant company 
before the report of the, in that case, conductor was obtained, the court 
held that such a report was privileged. The decision was placed upon the 
ground that the document had been made for the purpose of obtaining 
the advice of the defendant’s solicitor with reference to an anticipated 
action which might reasonably be apprehended. So also, in the case of 
The Birmingham and Midland Motor O. Company v. London and 
N. W. Railway Company 3 K.B. 850 (1913) the court stated that it 
was not necessary that the information was obtained “solely” or 
“merely” or “primarily” for the solicitor in the sense of being procured 
as materials upon which professional advice should be taken in pro- 
ceedings pending, or threatened, or anticipated. The same result was 
reached in the later case of The Hopper No. 13, 94 L.J.P. 45 (1925). 
These cases are supported by the Canadian case of United Motor Com- 
pany v. Regina 8 W.W.R. 185. 














236 LAW JOURNAL — MARCH, 1937 


Thus in the principal case, a letter by an officer of the Motor Car 
Company to his lawyer would be clearly within the privilege. But this 
report was made to an insurance company. The court points out that 
the communication was not made in the ordinary course of the busi- 
ness of the Motor Car Company. This is true, but it seems far short of 
being equivalent to a document that came into existence as a communica- 
tion by a client to his attorney. It would seem that a document which 
is not privileged in the hands of a client should not become so upon 
being turned over to the attorney. Such an extension of the lawyer- 
client privilege would seem to be unwarranted. 

It may well be asked, “Just how is this report material to the plain- 
tiff’s case?” The cause of action is for a negligent injury and death. 
It is not based on a writing. If the report contained any admission of 
liability and was not otherwise privileged, the plaintiff, if he could 
obtain possession, could offer it in evidence. Otherwise, it would not 
seem to be admissible. It has been held that reports made to the general 
manager by the superintendents and conductors, several days after the 
accident, were not admissible against the company as res gestae or ad- 
missions. Carroll v. The East Tennessee, Virginia and Georgia Rail- 
way Company 82 Ga. 452, 10 S.E. 163 (1889); Cully v. N. Pacific 
Railway Company 35 Wash. 241, 99 Pac. 202 (1904). The Sec- 
tions of the Ohio General Code dealing with discovery are very broad. 
Ohio G.C. Sec. 11552 states that: “Either party, or his attorney, in 
writing, may demand of the adverse party an inspection and copy, or 
permission to take a copy, of a book, paper, or document in his possess- 
ion, or under his control, containing evidence relating to the merits of 
the action or defense, specifying the book, paper, or document with 
sufficient particularity to enable the other party to distinguish it. r 
Thus a party to an action is enabled to obtain documents that are in 
the possession of the adverse party but which documents are necessary 
to prepare proper pleadings or to make other necessary preparations for 
trial. Copies of instruments on which an action or defense is founded 
may be secured. Obviously the doctrine has many beneficial effects. In 
many complicated transactions one party is justly aided by an investiga- 
tion of records in the possession of the other. 

But is it to the advantage of the public to permit the plaintiff to 
obtain a report of an accident made by the defense to his casualty com- 
pany? Such insurance should be encouraged and a settlement of claims 
without resort to litigation should also be encouraged. It would seem 
that there is no encouragement to either if the plaintiff may inspect such 
reports in the hope of finding damaging admissions. 
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It would seem that there are public policy arguments which should 
privilege such reports from inspection and production. It is not so easy 
to accomplish this purpose in the face of Ohio G. C. Sec. 11552. It 
might be done by limiting the effect of that section. Thus in the 
Ex parte Schoepf case (supra) the court said, “The efforts of the plain- 
tiff appear to us to be directed toward a ‘fishing’ for the nature of the 
defense and persons by whom it is to be established, rather than to obtain 
competent and necessary evidence to sustain the plaintiff’s petition.” In 
the principal case the court reaches the same result by an extension of the 
lawyer-client privilege. If this view is to be followed, it would seem 
that the report should be privileged while it is in the hands of the in- 
surance company as well as in the hands of the attorney. While this 
may seem to enlarge the privilege of lawyer and client, it seems less 
objectionable than a doctrine that a document which could be subpoenaed 
while in the hands of a client may find sanctuary in the hands of an 
attorney. Puivip J. WoLF 


LABOR LAW 


LecaL ASPECTS OF THE SIT-DOWN STRIKE. 


The latest weapon in the ceaseless conflict between capital and labor 
is the sit-down strike. It is a swift moving effective technique that has 
served labor well in recent months. The success of the General Motor’s 
strike is an indication that it will be utilized more and more by organized 
labor. 

It is recognized by this writer that the legal aspect of the sit-down 
strike situation is a comparatively unimportant portion of the whole 
problem. The economic and social ramifications of such a class struggle 
are interwoven into the controversy to such a degree that accepted legal 
theory has been relegated to a position of secondary importance. Grant- 
ing that this be true, the legal questions involved are still of sufficient 
significance to warrant a synopsis of the subject. In view of the recent 
development of this technique there is little case law to guide the courts. 
Thus a review of the general law relative to strikes is necessary. 

In Ohio the right to strike has been upheld in numerous decisions: 
Parker vy. Bricklayers’ Union, 10 Ohio Dec. Rep. 458, 21 Wkly. L. 
Bull. 223 (1889); Brown Mfg. Co. v. Union, 12 Ohio Dec. (N.P.) 
753 (1902); The La France Electrical Construction and Supply Co. v. 
International Brotherhood of Electrical Workers, Local 8, et al., 108 
Ohio St. 61, 140 N.E. 897 (1923). 
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This right, however, cannot be exercised indiscriminately. To be 
recognized as legal the strike must be the consequence of a legitimate 
trade dispute. La France Co. v. International Brotherhood supra; The 
Driggs Dairy Farms, Inc. v. Milk Drivers and Dairy Employees, Local 
Union No. 361 et al., 3 Ohio Op. 212, 49 Ohio App. 303 (1935); 
and note in 2 Ohio St. L.J. 301 (1936). 

Not only must the ends for which the strike has been called be legal, 
but the means used by the striking employees to attain their objectives 
must conform to certain legislative and judicial standards of legality. 
Thus picketing, if conducted in a peaceful manner, is recognized as a 
legal weapon in this state. La France Co. v. International Brotherhood, 
supra; Louis Park et al. v. Locals 108, and 167 of the Hotel and 
Restaurant Employees International et al., 22 Ohio N.P. (N.S.) 257, 
(1920); Bellview Brewing Co. v. International Union of the United 
Brewery Workers of America et al., 12 Ohio N.P. (N.S.) 257, 24 
Ohio Dec. 102 (1911). 

Any form of picketing which amounts to violence, force, intimida- 
tion, or coercion of other employees is illegal. See La France v. Inter- 
national Brotherhood, supra. In the La France case it was said that 
“anything which tends to substitute the will of the strikers for the will of 
those whom they approach” is coercion. Thus picketing in such numbers 
as to constitute a threat of physicial force or to prevent free access to the 
plant was declared to be illegal. (For a full discussion of the lawfulness 
of various forms of picketing, see The Legal Status of the Strike, Boy- 
cott, and Picketing in Ohio), thesis by Bruce Robert Morris, pages 41 
et seq. (1932). 

While several early cases in Ohio declared the primary boycott to 
be illegal, Dayton Mfg. Co. v. Metal Polishers, Buffers, Platers & 
B. W. Union, 8 Ohio N.P. 574, 11 Ohio Dec. (N.P.) 643 (1901); 
Mulholland vy. United Trades, 13 Ohio Dec. (N.P.) 342 (1902), the 
later decisions declare this weapon to be legal in the presence of a legiti- 
mate trade dispute. McCormick v. Local Union, 22 Ohio C.D. 165 
(1911); 8. A. Clark Co. v. The Cleveland Waiter’ and Dispenser’ 
Local No. 106 et al., 22 Ohio App. 265, 154 N.E. 362 (1926). 
secondary boycott, however, is generally held to be illegal. Moores v. 
Bricklayers? Union, 23 Wkly. L. Bull 48 (1889); Savoy Realty Co. v. 
McGee, 4 Ohio Op. 88 (1935). 

It is generally assumed that certain fundamental rights or privileges 
are secured to each party in a labor dispute. The employer has the right 
to conduct his business as he sees fit, to secure a supply of labor, and to 
acquire and protect property. These rights, however, are limited by 








dc 














NOTES AND COMMENTS 239 


rights in the employee group to organize and strike, to picket peacefully, 
and to make use of the primary boycott. The non-striking laborers have 
the right to pursue their desired occupation, to labor where they please, 
and to make decisions uncoerced by the will of a superior force. 

A study of these “rights” makes it obvious that legal support for 
the position of labor in the sit-down strike situation is difficult to find. 
The right of the employer to conduct his business as he sees fit is further 
abridged in that he cannot operate his plant despite the possible existence 
of an ample supply of labor. His property rights, as represented by the 
earning capacity of his plant, are seriously restricted. From the stand- 
point of prospective employees, the situation is little better. While a sit- 
down strike is in progress, a laborer desirous of securing employment in 
the plant embroiled in the strike is deterred by the massed force of the 
former employees of the company. There is a definite impairment of 
his freedom to labor where he pleases, to pursue his desired occupation, or 
to make free decisions. 

Where do the rights of organized labor fit into the picture? The 
right to organize cannot furnish the required justification for the sit- 
down strike for the acts of organization must precede, at least to some 
extent, the actual strike and this type of strike is not a necessary 
step in organization. Neither can the right to strike furnish the required 
justification, A strike has been defined as ‘ 
work by common agreement on the part of any number of working- 
men employed by a common employer, for the purposes of obtaining or 


‘a stoppage or cessation of 


resisting a change in the conditions of employment.” Park v. Locals, 
supra. If we consider this “stoppage or cessation of work” to be an 
absolute termination of the employer-employee relationship an employee 
would seem to be under a duty to leave the employers’ premises within 
a reasonable time. Where there is a failure to do this the conclusion 
seems inescapable that the sit-down striker is a mere trespasser. The 
“right to strike” does not carry along with it the right to trespass. While 
it seems likely that the courts will follow the above reasoning it is sub- 
mitted that the logical point of departure for a justification of the sit- 
down strike may be found in the proposition that the stoppage of work 
does not necessarily operate as a termination of the employer-employee 
relationship. It is not improbable, in view of present liberal trends, that 
the law might consider the employees’ interest in their relationship to be 
of such moment as to warrant the conclusion that the employer-employee 
relationship remains intact as long as the laborer remains upon the 
premises of the employer despite the cessation of work. From this 
it would follow that the sit-down striker would not be a trespasser. 
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Will the right to picket justify an unsanctioned occupation of a 
plant by striking workers? A number of Ohio cases have laid down the 
proposition that mass picketing constitutes intimidation and is illegal. 
La France v. Electrical Workers, supra; Eureka Foundry Co. v. Leh- 
ker, 13 Ohio Dec. (N.P.) 398 (1902); Brown Mfg. Co. v. Union, 
supra. The sit-down strike bears some analogy to a mass picketing of the 
plant. This, coupled with the fact that the courts have refused to allow 
a picket to trespass, New York, etc. R. R. v. Wenger, 17 Wkly. L. Bull. 
306, 9 Ohio Dec. Rep. 815 (1887), seems to dispel any possibility that 
the sit-down strike might be declared legal because of its resemblance to 
picketing. 

Assuming that the sit-down strike is illegal, what means may the 
employer utilize to combat it? It is settled law that the owner of prop- 
erty is entitled to use a reasonable amount of self help to eject a tres- 
passer. Laymon v. State, 12 Okla. Cr. 337, 156 Pac. 907 (1916); 
Stacey v. Commonwealth, 189 Ky. 402, 225 S.W. 37 (1920). Thus 
it would seem to be within the legal rights of the employer to cut off 
heat, water or light from his plants to drive out the strikers as was done 
in the recent Fansteel Corporation strike at Waukegan, Illinois. Beside 
this he may use a reasonable amount of actual physical force without fear 
of legal consequences. Moreover, the employer would be privileged to 
call in the assistance of the law enforcement agents in the furtherance 
of an ejectment action or under the statute making trespass a criminal 
act. (Ohio G.C. 12,522). The practicable disadvantages of these 
remedies are patent. The use of force is almost certain to be met by 
force with the resulting destruction of person and property. The ma- 
chines would be smashed, general chaos would result and, what probably 
is foremost in the mind of the large manufacturer, the market for the 
sale of the company’s product would be considerably shrunken since it 
seems that the public looks with disfavor upon the product of a manu- 
facturer who has declared open warfare on organized labor. 

Recent events have shown that the courts are not reluctant in issu- 
ing a mandatory injunction against a group of sit-down strikers and 
there is some precedent to suport their action. Many of our leading 
cases in the law of strikes have enjoined a trespass by former employees 
upon the property of the employer. Hitchman Coal Co. v. Mitchell 245 
U.S. 229, 62 L. Ed. 260, 38 Sup. Ct. 65, (1917). International 
Organization, U. M. W. A. v. Red Jacket Consolidated Coal and 
Coke Co., 18 Fed. (2nd) 839, certiori denied 275 U.S. 536, 72 L. 
Ed. 413, 48 Sup. Ct. 31. In an Ohio case (New York etc. R. R. Co. v. 


Wenger, supra) the point was discussed and a mandatory injunction 
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was issued to restrain the striking employees from trespassing upon the 
property of the employer despite the fact that the purpose of the trespass 
was merely to persuade other employees to join the strike. 

Even though the employer may procure a mandatory injunction with 
little difficulty many objections may be advanced against its utilization. 
In the smaller strikes its efficacy is considerable since it is usually obeyed 
without resort to enforcement measures. In a strike in which great 
numbers of employees are involved, however, the possibilities of volun- 
tary compliance with the order are inconsiderable. In such a situation 
enforcement measures would be productive of as much damage to prop- 
erty as if the employer had used self-help. “The buying public, however, 
does not feel the same resentment toward the use of force when that 
use is in conjunction with proper legal proceedings. Whereas in the 
self-help situation only the rights of the employer furnish the justification 
for physical conflict, once the injunction has been issued another justifi- 
cation arises, i. e., the maintenance of the position and dignity of the 
judicial system. The mandatory injunction, then, seems to be the most 
suitable weapon for the employer to combat the sit-down strike situation. 

It is within the bounds of possibility that the employer might bring 
a civil action against the individual strikers or the union that fomented the 
dispute. While there is no doubt that the individual employee may be 
held liable for damages incident to an illegal strike, Moores v. Brick- 
layers’ Union, supra; Parker vy. Bricklayers’ Union, supra, the question 
of reaching the funds of an unincorporated union is worthy of some 
discussion. ‘The problem was settled in the federal courts by the case 
of United Mine Workers v. Coronado Coal Co., 259 U.S. 344, 66 
L. Ed. 975, 27 A.L.R. 762, 42 Sup. Ct. 570, 148 Ohio C.C.A. 495 
(1922), where it was held that such a voluntary association could be 
classed as a legal entity for the purposes of suit and that the funds of 
such a body might be reached by attachment. In several states, notably 
California, Connecticut, Montana, New Jersey, Texas and Vermont, 
specified statutes have been enacted providing that unincorporated asso- 
ciations are subject to suit. Oakes, Organized Labor and Industrial Con- 
flicts, p. 116 (1927). The weight of authority in those states in which 
there is no relevant statute seems to consider a labor union to be a proper 
subject of suit. Michaels v. Hillman, 183 N.Y.S. 195, 112 Misc. 395; 
Clarkson v. Laiblan, 216 S.W. 1029, 202 Mo. App. 682. The case 
law on the subject in Ohio is peculiarly meager. In Parker v. Brick- 
layers? Union, 10 Ohio Doc. Rep. 458, 21 Wkly. L. Bull. 223 (1889), 
both the trade union and the members who actually participated in the 
strike were held liable for damages resulting from an illegal boycott. 
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Furthermore the union was held to be a proper subject of suit for an- 
other purpose in Kisler v. Motion Picture Operators’ Union, 24 Ohio 
L. Rep 144, 3 Ohio L. Abs. 594, on second hearing, 4 Ohio L. Abs. 
55 (1925). Thus it would appear that in this state the employer could 
maintain an action for damages against the labor union instigating a sit- 
down strike. 

Under the present status of labor law in Ohio and other jurisdictions, 
the sit-down strike is thus an illegal weapon, but the present legal 
remedies are ill-suited to meet it. Labor law, however, is constantly 
being modified by social forces. It seems possible that public opinion 
might, in time, influence the courts and legislatures to such a degree 
that they will sanction the use of this new weapon. Whether or not this 
occurs it seems probable that the sit-down strike is destined to be a major 
weapon in the conflict between labor and industry. 

GeorcE BalILey 


LEASES 


Leases — DEFECTIVELY ExecuTED LrEasEs — EFFECT IN 
Equity 


In 1932, the plaintiff theatre corporation agreed to lease a part of 
the defendant’s building for a period of about eight years at an annual 
rent. A lease was drawn up by the plaintiff in accordance with the 
understanding and forwarded to the lessor who failed to have it wit- 
nessed. ‘The lessee went into possession and in 1935 surrendered pos- 
session at the end of the yearly rental period and brought this action 
in which it asked for a declaration that the instrument created only a 
tenancy from year to year. The defendant answered and requested 
specific performance of the original contract. Held, that such defectively 
executed lease may be evidence of a contract to make a lease which 
created in favor of the lessor the right of specific performance. R. K. O. 
Distributing Corp. v. Film Center Realty Co., 53 Ohio App. 438, 
5 N.E. (2d) 927, 6 Ohio Op. 512, 22 Ohio L. Abs. 402 (1936). 

Ohio General Code, Section 8510, provides that a “lease... . 
must be signed by the . . . . lessor in the presence of two witnesses, 
who shall attest the signing and subscribe their names to the attestation. 
Such signing must also be acknowledged by the . . . ., lessor” before 
one of certain named officers “who shall certify the acknowledgment on 
the same sheet on which the instrument is written or printed, and sub- 
scribe his name thereto.” Section 8517 provides that “nothing in this 
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chapter contained shall affect the validity of any lease . . . . of any 
lands for any term not exceeding three years, or require such lease 
to be attested, recorded or acknowledged.” 

The courts of Ohio have consistently held that an instrument pur- 
porting to be a lease for a period of three years or more which has not 
been executed in compliance with the requirements of Section 8510, is 
invalid as a lease and fails in its attempt to create the legal estate or the 
term designated in such instrument. Richardson v. Bates, 8 Ohio St. 
257 (1858); B. & O. Co. v. West, 57 Ohio St. 161, 49 N.E. 344 
(1897); Toussaint Shooting Club v. Schwartz, 84 Ohio St. 440, 95 
N.E. 1158 (1911). 

Though such an instrument does not create the legal estate for the 
period designated, it is well established that an implied periodic tenancy 
arises when possession is taken and rent paid under the agreement. The 
terms of such implied tenancy are those of the instrument except as to 
the length of the term. B. & O. R. Co. v. West, supra; Toussaint 
Shooting Club v. Schwartz, supra, The Peoples Building, Loan and 
Savings Co. v. McIntyre; 14 Ohio App. 28 (1921); Weinberg v. 
Toledo Corp., 125 Ohio St. 219, 36 Ohio L. Rep. 307, 82 A.L.R. 
1315 (1932). The majority of the states in this country have adopted 
the English view that a periodic tenancy is a continuing estate and there- 
fore notice of termination must be given. In a year-to-year tenancy a six 
months notice is necessary while in tenancies for a smaller period, a full 
period’s notice is required. See Tiffany, Landlord and Tenant, Vol. II, 
Page 1427; Thompson on Real Property, Sec. 1591. However, Ohio 
has taken the position that such implied periodic tenancies are terminable 
at the end of any rent period without notice. Gladwell v. Holcomb, 60 
Ohio St. 427, 54 N.E. 473 (1899). 

In equity a different effect has been given to such instruments 
where the tenant has gone into possession or has done certain acts which 
amount to part performance. This court has taken the position that, 
under appropriate circumstances, a lease, which has not been executed in 
accordance with the requirements of Section 8510, will be considered as 
a contract to make a lease and specific performance will be granted. 
This doctrine has been applied in the following Ohio cases in which such 
relief was granted to the parties under defectively executed leases for a 
period of more than three years; Raitz v. Dow, 10 Ohio C. C. (NS) 
249, 20 Ohio C.D. 284 (1907); Wheeler v. Mims, 23 Ohio N.P. 
(NS) 527, 1 Ohio L. Abs. 107 (1921); Parsons v. Weinstein, 19 
Ohio App. 521, 2 Ohio L. Abs. 648 (1924); Pero v. Miller, 32 Ohio 
App. 174, 166 N.E. 242, 6 Ohio L. Abs. 731 (1928) and Anthony 








244 LAW JOURNAL — MARCH, 1937 


Carlin Co. v. Burrow Bros., 54 Ohio App. 202 (1936). See Richard- 
son v. Bates, 8 Ohio St. 257 (1858), and Lithograph Building Co. v. 
Watt, 96 Ohio St. 74, 117 N.E. 25 (1917). Under the Ohio doctrine 
of periodic tenancies the estate is terminable at the end of each period. 
If it is essential that there be an occupation plus payment of rent in order 
to set up the tenancy for the succeeding period, none of the above cases 
contain facts which would have given rise to such a tenancy for the 
period in controversy. The parties could rely only on their rights in 
equity or fail. 

In Adams v. Connelly, 10 Ohio L. Abs. 121 (1931), the court re- 
fused to grant specific performance, saying, that to grant such relief 
would be to do indirectly that which is forbidden by Section 8510. For 
other cases denying equitable relief on other grounds, see, Langmeade 
v. Weaver, 65 Ohio St. 17, 60 N.E. 992 (1901) and Fried v. Cohn- 
Goodman, 28 Ohio L. Rep. 91, 7 Ohio L. Abs. 713 (1928). See, also 
Peoples Building, Loan & Saving Co. v. McIntyre, 14 Ohio App. 28 
(1921). 

The English view on this problem is set in the case of Parker v. 
Taswell, 2 De. G. & J. 559 (1858). The court was called upon to de- 
termine the effect of an unsealed lease under the Real Property Act of 
1845, 8 & 9 Vict. C. 106, 53, which provides that a lease “shall be void 
at law” unless made by deed. The court took the position that the legis- 
lature, in declaring that it shall be void at law, did not intend to inter- 
fere with the rights of the parties in equity. This position was affirmed in 
Walsh v. Lonsdale, L. R. 21 Ch. D. 9 (1882) with Jessel, M. R., 
stating that since the Judicature act of 1873 the equitable doctrine would 
be applied where there was a conflict between law and equity. This 
position has been criticised by some English writers. See, Cheshire’s 
Modern Real Property, 2d ed. Page 135. 

The English view has been evidenced either by decision or by way 
of dictum in the following cases in this country; Reed v. Moore, 91 
Fla. goo, 109 So. 86 (1925); Falck v. Barlow, 110 Md. 159, 72 Atl. 
678 (1909) and Coffman v. Sammons, 76 W. Va. 13, 84 S.E. 1061 
(1915). One of the most vigorous opinions denying relief is that in 
Ballas v. Bank of Harrington, 15 Del. Ch. 140, 132 Atl. 688 (1926), 
in which the lessee had taken possession and had expended money in 
altering the premises. The court felt that to grant specific performance 
would, in effect, destroy the statute. 

The present case raises the problem as to how Section 8510 should 
be interpreted. What was its purpose? Was it a declaration of the rights 
of the parties at law as the English court construed the Real Property 
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Act to be or was it a declaration of the rights in both equity and law? 
To grant specific performance of leases which fail to comply with 
statutory requirements tends to lessen the significance of such a statute. 
On the other hand there is the possibility of some hardship to a com- 
plaining party in situations where the theory of a periodic tenancy is not 
available. Hosert H. Busw 


PARTNERSHIP 


MarsHALING — RiGut oF Deposirors TO CoMPETE WITH 
INDIVIDUAL CREDITORS IN THE SEPARATE ESTATES OF THE 
PARTNERS. 


In 1911 a number of persons formed a co-partnership association 
for the purpose of engaging in the business of general banking. The 
Superintendent of Banks of the state of Ohio took over the bank in 1932 
for liquidation and sued the owners of the bank for $50,000 alleging 
that the assets of the bank were insufficient to pay the liabilities to that 
extent. One of the objections made by the defendants to the main- 
tenance of the suit was that firm creditors were not entitled to move 
against the partners and their non-partnership property until the indi- 
vidual creditors of the individual partners had obtained satisfaction of 
their claims. The court, in allowing the suit, granted the correctness of 
the general equitable rule contended for but said that the rule had 
been modified as to the depositors in and owners of unincorporated 
banks by the provisions of Section 710-80, General Code, and that 
depositors could share in the separate assets of the partners on an equal 
footing with the individual creditors. State v. Steck, 132 Ohio St. 198, 
9 Ohio Bar 42, 5 N.E. (2d) 919, (1936). 

Section 710-80 reads as follows: “The depositors in any unin- 
corporated bank shall have first lien on the assets of such bank, in case 
it is wound up, to the extent of their several deposits, and for any 
balance remaining unpaid, such depositors shall share in the general 
assets of the owner or owners alike with the general creditors.” De- 
fendants’ argument must have been that “general creditors” meant 
“general creditors of the firm.” Only one case had previously con- 
strued this part of the section. The probate judge of Madison County 
in the case of In re Johnson, 3 Ohio Op. 540 (1935), held that 
“general creditors” meant “general creditors of the owner or owners.” 
He stated, however, that the result would be the same if the words 


meant “general creditors of the firm.” If the depositors, who have 
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first lien on the assets of the bank, are not satisfied by these assets, then 
as to the general creditors there are no firm assets, and he contended 
that the rule of Brock v. Bateman, 25 Ohio St. 609 (1874), would 
apply, namely that where there are no firm assets for distribution and 
no solvent partners, the firm creditors share in the assets of the indi- 
vidual partners pari passu with the individual creditors. The depositors 
then, being by the statute on a par with the general creditors of the 
bank, would also share in the individual assets. It might be argued, of 
course, that the rule of Brock v. Bateman would not apply since there 
were firm assets for distribution to a preferred class of firm creditors 
and that the Legislature meant to prefer the depositors to the general 
creditors only to the extent that their claims could be satisfied by the 
assets of the bank. The interpretation made by the Madison County 
probate court and by the court in the principal case seems to be more 
reasonable in the light of the Legislature’s policy of protecting bank 
depositors to the fullest possible extent. 

The rule of distribution adopted by Section 710-80 does not apply 
generally to partnerships in Ohio. The leading Ohio case is Rodgers v. 
Meranda, 7 Ohio St. 179 (1857), which adopts the majority or English 
rule that firm creditors can share in the individual estates of the partners 
only after individual creditors of the partners have been paid in full. The 
same rule is adopted in the Bankruptcy Act, Section 5 (f), and in the 
Uniform Partnership Act, Section 40 (h). As noticed above an excep- 
tion is made where there are no firm assets for distribution to the 
creditors and no solvent partners, Brock v. Bateman, supra, or where 
the assets are negligible, /n re Robb, 5 Ohio N.P. 5, 5 Ohio Dec. 227 
(1897), although these exceptions are not recognized in bankruptcy, 
Farmers Bank v. Ridge Ave. Bank, 240 U.S. 498, 36 Sup. Ct. 461, 60 
L. Ed. 767, L.R.A. 1917A, 135 (1916). And even if the partner 
was indebted to the firm, the firm or those who represent it cannot 
compete with the separate creditors except where the partner has 
wrongfully appropriated firm assets to his own use, Rodgers v. Meranda, 
supra. 

Rodgers v. Meranda discusses some of the propositions which have 
been advanced in support of the English rule. The first is that the rule 
is an arbitrary one adopted for convenience. Mathematical simplicity, 
as the court says, is not usually a sound basis for an equitable doctrine. 
The second is that firm creditors give credit in reliance on firm assets 
and not in reliance on the separate assets of the partners. This, of course, 
is often not true. The third, that the estate to which credit is given is 
benefited to that extent, is also not always true. After declaring that 
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none of the above propositions is a sound basis for the rule, Rodgers v. 
Meranda concluded that the preference of the individual creditors in the 
separate estate resulted “as a necessary correlative” from the preference 
given the firm creditors in the firm assets. As pointed out in Robinson 
vy. Security Co., 87 Conn. 268 (1913), this reason is scarcely better 
than the ones discussed and rejected by the Ohio court. It may often 
happen that the individual estates will pay out a large percentage to the 
individual creditors and the firm assets will pay out a very small per- 
centage to the firm creditors. This Connecticut case adopted the rule of 
the Ohio statute that firm creditors to the extent that their claims are 
unsatisfied by firm assets share in the separate estates of the partners 
pari passu with the individual creditors. A few other jurisdictions have 
adopted the same rule. Barton National Bank v. Atkins, 72 Vt. 33 
(1899), Freeport Stone Co. v. Carey’s Adm’r, 42 W. Va. 276 (1896), 
Pettyjohn v. Woodruff, 86 Va. 478 (1890). Still a different rule was 
adopted by decision in Kentucky, Northern Bank v. Keizer, 63 Ky. 169 
(1865), and by statute in Georgia, Johnson v. Gordon, 102 Ga. 350, 
30 S.E. 507 (1897). 

It is apparent that in the absence of the statute the non-depositor 
creditors would have shared equally with the depositors in the partner- 
ship assets, and that neither of them could have shared in the separate 
estates of the partners until all individual creditors had been satisfied. 
By the statute, however, the depositors were preferred above the 
general creditors of the firm in the firm assets and were given an addi- 
tional right to compete with the individual creditors of the partners in 
the separate estates. In the light of the history of the opposing rules it 
would seem that no other interpretation of the Ohio statute was possible. 

D. M. PosTLEWAITE 


WILLS 


PuBLICATION AND REPUBLICATION IN OHIO — PROBABLE 
Errect oF SECTION 10504-3, GENERAL CopE, on THIS 
PROBLEM 
Ever since the decision of Collins v. Collins, 110 Ohio St. 105, 

143 N.E. 561, 38 A.L.R. 230 (1924) the Ohio view as to the requi- 

sites for revival of a revoked will has been in doubt. In that case the 

testator destroyed a codicil to his will by tearing it up with the intention 
of restoring the will to its original condition. On the question as to 
whether there had been a sufficient revival of the original will the court, 
interpreting section 10562 (now 10504-54) General Code, held that 
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to constitute a valid revivor of the revoked will, the testator must ac- 
knowledge the instrument to be his last will before the witnesses who 
had already signed his will, or if before other witnesses, then those 
witnesses must sign the will at the request of the testator, or the testator 
and two witnesses must sign some other instrument showing such intent; 
or such testator must republish his will with the same formalities as 
attended its original execution and publication. 

Is it necessary to publish a will in Ohio in order to make its original 
execution valid? Is it necessary to republish the same, using the term 
“republish” in the sense “to publish again,” in order to revive a will 
once revoked? In view of the use by the court of the terms “republica- 
tion” and “acknowledgment,” the previous Ohio cases as to the necessity 
of publication in this state, and the wording of sections 10505 (now 
10504-3) and 10562 (now 10504-54) General Code, these questions 
arise. 

As used in the field of wills, “publication” is the act of making it 
known to the witnesses that the instrument is intended to be the last 
will and testament of the testator. Page, Wills (2nd. ed.) Sec. 353. 
“Republication” is defined by the same authority as “any act which gives 
new validity, as of the date of publication, to a will which was executed 
at some time theretofore.” Page, Wills (2nd. ed) Sec. 505. The term 
“acknowledge” is used to convey the meaning to admit as one’s own, 
and is usually used in connection with the signature to a will. Unfortu- 
nately, however, the courts have carelessly used these terms and all the 
Ohio cases must be construed with this fact in mind. 

On the question of publication as a requisite to the proper execution 
of a will at the time of the Collins case, supra, the most nearly applicable 
Ohio Code provision then read in part as follows: “Such will shall * * * 
be attested and subscribed in the presence of such party, by two or more 
competent witnesses, who saw the testator subscribe or heard him ac- 
knowledge it.” (The words of this statute were the same as those 
formerly set gut in Section 5916 of the Revised Statutes, except that the 
last words in the latter were “the same” instead of the present “‘it.”) 

The question often arose under these two earlier statutes as to the 
proper antecedent of the words “the same” and “‘it.” Was it “such 
will” or was it the testator’s act of subscribing? It could not be expected 
that the lower courts of Ohio, with this ambiguous wording of the stat- 
ute, would arrive at a unanimity of decision. In Jn re Williamson’s Will, 
6 Ohio N.P. 81, 8 Ohio Dec. 47 (1898), it was held that where the 
witnesses to a will saw the testator subscribe, it was not necessary that he 
acknowledge the instrument. (Note that here “acknowledge” is used to 
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mean “publish”). But in Tims v. Tims, 14 Ohio C.C. (N.S.) 273 
(1911), where the testator signed in the presence of both witnesses, 
who then subscribed, the will was held invalid because the testator did 
not make known to one of the witnesses that the instrument was a will. 
In In re Reckard’s Will, 15 Ohio N.P. (N.S.) 465 (1914), the court 
held that where both witnesses saw the testator sign, it was unnecessary 
that the witnesses be informed in any manner as to the nature of the 
instrument. But in Im the Estate of Nicholson, 20 Ohio N.P. (N.S.) 
189 (1904), it was said that “what our statute prescribes is the publi- 
cation of the will in the presence of the attesting witnesses.” In this 
case the will was signed in the absence of the subscribing witnesses and 
the court construed “the same” in the statute to mean the will and not 
merely the signature. Haynes v. Haynes, 33 Ohio St. 598 (1878), at 
page 614 states: “In the absence of the attesting witnesses, the will and 
signature to the same, must be acknowledged by the testator to the attest- 
ing witnesses.” The syllabus in Keyl v. Feuchter, 56 Ohio St. 524, 47 
N.E. 140 (1897), where the testator signed out of the presence of the 
attesting witnesses, reads as follows: “One essential to the admission of a 
paper writing purporting to be a will to probate is that it shall have been 
acknowledged in the presence of two subscribing witnesses.” 

The case of Underwood v. Rutan, 101 Ohio St. 306, 128 N.E. 78 
(1920), seemed to settle one point at least; that where the witnesses 
see the testator sign, there need be no publication that the instrument 
is his will. The syllabus of the -case states: “When two subscribing 
witnesses have seen a testatrix subscribe her name to a will * * * and the 
signature so made is then attested and subscribed by said witnesses in the 
testatrix’s presence, the will is properly executed. In such case it is not 
necessary that the testatrix declare that the instrument is her will or that 
she has signed it.” 

In speaking of Keyl v. Feuchter, supra, the court said that, “the 
quoted syllabus undoubtedly has gone beyond the scope which the facts 
in the case and the per curiam warrant. While the language of the 
syllabus states that one essential to the admission of a will is that it 
should be acknowledged by the maker as his will,” (i.e., “published”), 
“an examination of the case discloses that the real issue involved was 
whether the signature of the testator, made in the absence of a subscrib- 
ing witness, was acknowledged in the presence of the latter.” 

This seemed to settle the problem under the former statute by set- 
ting up the following requirements: (1) That where the testator signed 
in the presence of the witnesses, it was unnecessary that he make known 
that the instrument was his will, but (by way of dictum) that (2) 
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where the testator did not sign in the presence of such attesting witnesses, 
it was necessary that he make known, i.e., “publish,” the instrument 
as his will as well as to acknowledge his signature. 

Under the language used in the statute, it could be reasonably im- 
plied that publication was not required in any case. This is the view 
taken by John S. Bachman, “Wills — Execution — Acknowledgment 
— Publication — General Code, Section 10505,” 3 University of Cin- 
cinnati Law Review, page 191 (1929). He states at page 195: “Since 
where the witnesses see the testator subscribe it is unnecessary that they 
be informed that the instrument is a will, it would seem to follow neces- 
sarily that the essential fact to which the witnesses attest is that the sig- 
nature is that of the testator, and that if the will is signed in the absence 
of the witnesses, the testator must acknowledge only the signature as 
his own. 

On the hypothesis that publication was required in Ohio only in the 
instance stated above at the time of the decision of the Collins case, we 
turn to an examination of the rule laid down therein requiring, in order 
to revive and validate a revoked will, that it must be “republished.” 
The section of the General Code immediately pertinent to that problem 
was section 10562 (now 10504-54), which read in part as follows: 
“After making a will, if the testator duly makes and executes a second 
will, the destruction, cancellation, or revocation of the second will, shall 
not revive the first will unless the terms of such revocation show that 
it was his intention to revive and give effect to his first will; or, after 
such destruction, cancellation, or revocation, he duly republishes his 
first will.” 

In construing this section the court quoted with approval from Jn 
the Matter of Stickney, 161 N. Y. 42, 55 N.E. 396, 76 Am. St. Rep. 
246 (1899), where the court interpreting a similar statute stated: “To 
render the execution of a will effectual, the testator must declare the 
instrument to be his last will and testament in the presence of at least 
two subscribing witnesses, * * *. With a clear understanding of the 
requirements necessary to the proper publication of a will, we are to 
interpret the provisions of the statute relating to the republication of such 
an instrument. * * * It was the intent * * * by this statute to require 
the same formalities * * * to establish a republication of a will as are 
plainly required to establish its original publication.” 

In New York Decedent’s Estate Laws, 1909, chapter 18, para- 
graph 21, publication is expressly required to execute a valid will. The 
court, in the Collins case, followed the rule in Jn the Matter of Stickney, 
supra, without considering those instances where no publication is re- 
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quired in Ohio. However, it approved the New York court’s statement 
that the sections referring to execution and revival are in pari materia 
and must be construed together. We immediately ask: Does the Court 
mean to hold that republication in its etymological sense, i.e., “to pub- 
lish again” is to be required? Or is it using the term in the sense of 
“re-execution”? If it is the former, then by implication the court is 
assuming that the will must be made known as one’s own, for there 
could not be a republication without a publication in the first instance. 

The term “republication” is an unfortunate one and its use should 
be fully and explicitly explained. If the court meant to use the term 
in its etymological sense it should have distinguished those situations 
where no publication is required in the first instance and those where 
it is not so required. That the court did so mean to use the term is 
shown by its statements in the principal case that “to constitute a valid 
revivor of the revoked will, the testator must acknowledge the instru- 
ment to be his last will before the witnesses who had already signed his 
will, or such testator must republish his will with the same formalities 
as attended its original execution and publication.” (writer’s italics) 
Thus it distinguishes between execution and publication. It would seem 
that the statements of the court are too broad. 

In 1930 the Special Committee on Revision of the Ohio Probate 
Laws of the Ohio State Bar Association recommended that Sec. 10505 
of the Geineral Code be amended to “require that testator declare in- 
strument as a will, whether witnesses see him sign or hear him acknowl- 
edge his signature” (Recom. 97, p. 54 of Second Report, Jan. 1930). 
This recommendation did not, however, find expression in the new 
Probate Code of 1932. On the contrary, all ambiguity as to require- 
ment of publication was resolved contrary to the Committee’s sugges- 
tion, for the present section (10504-3) now reads: “Who saw the 
testator subscribe or heard him acknowledge his signature”? (writer’s 
italics). This change in the statute would seem to indicate a legislative 
intention that no publication is to be required in the original execution 
of a will in any case. If this is true, then no matter how the term 
“republication” has been used heretofore, it should now be interpreted 
to mean “re-execution” rather than “publication again.” 

Harry L. Brown. 
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CrIME AND Justice — Sheldon Glueck. Little, Brown and 
Co., Boston 


Every society has its crime but probably at present in the United 
States it is more difficult to cope with it than ever before. This is caused 
not only by the fact that our ideas as to the aims of the State in dealing 
with crime are more complex but also by changes brought about by our 
dynamic industrialized civilization, changes in human attitudes and mores 
and impairment of traditional sources of authority. 

Professor Glueck is one of those exceptional individuals who not only 
can criticize present conditions but have a constructive program to offer 
to better them. His thorough analysis of the problem of crime in our 
civilization and the ability of our present criminal law, its personnel and 
institutions, to cope with it clearly shows that mere reforms of procedure 
and improvement of personnel, though important, are not sufficient. 

Aside from a poorly qualified administrative personnel, justice is re- 
tarded by certain protections of the liberties of the people, a compli- 
cated and awkward procedure, and an antiquated criminal law that is 
self-contradicting. 

Nothing daunted by the herculean task he has set for himself the 
author recommends basic changes to rectify matters. He deems it 
necessary to cultivate the attitudes that “Conscious effort can reduce 
lag,” that the postulates and legislative justification of the criminal 
law should be drawn from science, that trained workers of unimpeach- 
able integrity are necessary and finally that there must be economic, 
secial and political improvements beyond any thus far brought about. 

Assuming that it is possible to cultivate these attitudes it is further 
necessary to draw up a new criminal code, more scientific in that it will 
adopt the contributions of the various social sciences, and more realistic 
in that it will take into consideration the cultural and physical environ- 
ment of different regions and make provision accordingly. Its provis- 
ions should be based not so much upon the gravity of the act for which 
the offender is on trial as upon his social dangerousness. Underlying 
basic principles should be examined. Should the vengeance theory be 
retained? What are the limits of effective legal action? A more scienti- 


fic individualization is required involving in method and to a large extent 
in personnel, a differentation of the sentence-imposing feature of the 
criminal process from the guilt-finding phase. 
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The author advocates procedural reforms such as the abolition of 
the grand jury and reduction in number of jury trials. Perhaps criminal 
defense should become a state function. He recommends an expertly 
staffed Ministry of Justice headed by a changing executive but per- 
manently staffed by Civil Servants. The foregoing reforms must be 
supplemented by improvements in society itself. The author believes 
that some signs indicate that voluntary self-discipline will serve to trans- 
form society and still retain the capitalistic system. 

Many of the reforms suggested by the author have great merit. 
However, in several cases he advocates such far-reaching changes that 
one may question their practicability at any time in the near future. The 
attempt to raise the economic level might be said to be as old as society 
itself and the progress made has been very slight. Humans are often too 
biased and irrational creatures to support a reform adverse to their 
pecuniary interests. An improvement in quality of the administrative 
personnel would go far toward bettering conditions for a good adminis- 
trator can smooth out many of the rough places in the law. 

Car R. BULLocK 


Justice OttverR WENpDELL Hotmes — His Book Notices and 
Uncollected Letters and Papers. Harry C. Shriver, Central 
Book Co., New York, N. Y. 


The present volume completes the Miscellanea of the writings of the 
late Justice Holmes. It is a collection of his early book notices, extant 
papers not heretofore collected, and some recently published letters. 

The author has done a highly estimable bit of work in gathering to- 
gether these stray, uncollected writings of Holmes. They complete, as 
it were, the tale of the intellectual life of a great jurist and the story of a 
great man that had been previously revealed through his own published 
writings and by those who wrote about him and his studies. The book 
notices, written in the seventies of the last century, reveal a versatility 
and resiliency of mind that foretell the unfolding genius of the latter- 
day Holmes. No matter what the subject-matter of the book or article 
under review, Justice Holmes showed himself familiarly at home with 
it. He knew the by-paths as well as the well-trodden highways of the 
law. He was quick to pick out the dilettante and the dissembler. The 
author whose work came to his hand for criticism was frankly, but 
always objectively, exposed to the withering and searing analysis of a 
master. On the other hand, appreciation for works of worth was not 
withheld by Justice Holmes in his notices. These early notices show 
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that Holmes was as quick to praise as he was ready to condemn. His 
literary style of review is chiefly noted for its succinctness and brevity. 
And the spirit which the notices unfailingly reveal is that of a man com- 
missioned to warn the public what to expect from the particular work. 
He pointed to the highlights, cautioned the prospective reader as to 
errors, and suggested constructively how the book might be bettered. 

However eager the public of today may be to gather in these glitter- 
ing brevities of Holmes which deal with reviews of books and articles of 
his contemporaries of the seventies, I think that his letters to Dr. Wu 
will be more attractive and appealing. Most of us think of the late Justice 
Holmes strictly as the Jurist and as a fine legal machine who turned out 
mechanical masterpieces of legal reasoning. But these letters to Dr. 
Wu introduce us to another Holmes. They bring out in bold relief 
the real nature of the man through his own words written in the spirit 
of intimacy in hours when he could write unguardedly of his inner feel- 
ings and in language not cast in the cold, formal and objective termin- 
ology required by the technique of his calling. In these letters Holmes 
shows himself capable of deep, understanding and unselfish friendship; 
poignantly philosophical about life, humble and kindly. 

The letters of Holmes also bring out how familiar he was with the 
classics of literature, with the great philosophic systems from the Greeks 
down to the modern Dewey. Holmes discourses on God, life and death. 
Without sham he admits enjoyments springing from the compliments of 
friends and from those who wrote knowingly and with appreciation of 
his works. At the age of eighty-five, he wrote Dr. Wu of the expectant 
thrill he had of living past ninety, then resigning from the supreme 
bench of the land before resigning to the inevitable. He admits with 
philosophic restraint the pleasure of outliving the record of Judge Taney 
who, prior to himself, had served longest on the bench and had lived 
longest. Quoting from his letter to Dr. Wu, found on page 199 of the 
author’s work, ““Things seem to be going well with me and if I live 
to October ‘4 or 5 I shall be older than Taney was when he died and I 
rather think the oldest judge who has been on the bench at my age, a 
silly little matter for which of course I do not really care.” And quoting 
again from a subsequent letter to Dr. Wu, on page 200, “I naturally 
think of the chances as I am now the oldest judge who ever has re- 
mained sitting on our Bench. I now have lived longer than Taney, C. 
J. who until last month was the oldest. This is a perfectly external 
trifle and yet in a small way it pleases me, as externals do, although the 
only thing that gives me real happiness is when one whose judgment one 
respects says the few words that are the laurel crown.” 


We catch a glimpse of Holmes’ humility in a line he wrote to Dr. 
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Wu about Justice Cardozo. “Cardozo I am sure that I should really 
love if I knew him better. I not only owe to him some praise that I re- 
gard as one of the chief rewards of my life, but have noticed such a sen- 
sitive delicacy in him that I should tremble lest I should prove unworthy 
of his regard. All who know him seem to give him a superlative place. I 
have seen him but once, and then his face greatly impressed me, I believe 
he is a great and beautiful spirit.” (See letter to Dr. Wu, page 199 ff. of 
opus. ) 

Thus we could go on quoting beautifully composed passages from 
these letters to reveal that in Holmes America had a man whose heart 
was as great as his head. 

The reader will find this book infinitely worth while. It has an un- 
usual balance in developing the late Justice Holmes both as a jurist and as 
a man. The work is splendidly indexed and contains a comprehensive 
bibliography of the works of Holmes as well as a bibliography of selected 
articles and books relating to his works. JosEPH FREEDMAN 


THE Srory OF THE SUPREME Court — Ernest Sutherland 
Bates. Bobbs Merrill. 1936. $3.00 


This recent book meets the current demand for a history of our 
United States Supreme Court which connects the recent controversial 
decisions concerning the New Deal with the history of the court up to 
that time. It lets us look at the present opinions in the light of past 
decisions, so that we may obtain some idea of what the Supreme Court 
holds in store for us. 

The author points out that the Supreme Court did not have the 
vast power it possesses today when it first started on its institutional 
journey. This power has been gained only after a century and a half 
of the keenest conflict in which the court has had almost life and death 
struggles with the President, Congress and the states. As a result of 
these conflicts, the United States is the only nation which has placed the 
judiciary above the legislature. 

Mr. Bates traces the court from its beginning in the Constitutional 
Convention through the various Chief Justiceships to the present. It is 
not a very happy picture, if viewed in the light of modern liberalism. The 
author demonstrates that the court has been an obstacle in the path of 
progress during most of its history. Except for occasional flashes of liber- 
alism as practiced by the Taney and the White courts during part of 
their existences, the court has forced upon the United States the eco- 
nomic philosophy of the propertied class that created the court. 

According to the author, the philosophy of capitalism, of which the 
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court is the most articulate governmental organ, may have been justified 
at the time Chief Justice Fuller’s court gained the ascendency which the 
court enjoys today. But the same philosophy as expressed today by the 
Hughes court in the recent New Deal cases is an anachronism and 
demonstrates that the court cannot advance any constructive solution of 
economic problems but merely meets them by affirming the status quo 
ante. 

The book is written from a progressive social and economic view- 
point rather than from a legal one. Consequently, only cases having an 
effect on outstanding social questions are presented. This is perhaps 
justified in a “story” of the court, but it tends to distort the work of the 
court since the book omits the court’s invaluable work in fields other 
than that of Constitutional Law. Since it is a “social story of the Supreme 
Court” the author does not attempt to criticize the many excerpts from 
the cases which he presents on their legal soundness. Rather, he points 
out their effect on the advancement or retardation of American society. 
Naturally the viewpoint of such a book must be biased, since the author’s 
philosophy of what is social advancement is the core upon which the book 
is built. At the same time, the bias does not carry over to the historical 
facts presented. They seem to be the work of careful research. And too, 
it must be said that Mr. Bates’ philosophy of the social world seems to 
be part of a rising climate of opinion of the day so that this book is con- 
temporaneously justified in its criticism of the court as a social institu- 
tion. 

Mr. Bates sees in legal technicalities, e. g., reasons for refusing juris- 
diction, just as effective a means of controlling the country from a social 
view as directly declaring a law constitutional or unconstitutional. 

The author presents a brief sketch of each justice’s background and 
indicates that he believes that it is that background which determines in 
almost every instance how that justice will vote in the particular case. 
Since the vast majority of the justices have been corporation or railroad 
attorneys or steeped in the court’s attitude by virtue of lower court 
service, the court has taken a big-business view. 

While everybody may not agree with Mr. Bates that the Supreme 
Court has too much power, and though the author remains strictly his- 
torical in refusing to say whether or not he believes the powers of the 
court will be restricted, yet everyone, lawyer and layman, should read 
this brief but intensely interesting story of an institution which has had a 
greater effect on the United States than any like body has had on any 
nation. The book is full of highly illuminating personal sidelights. It 
contains an extensive bibliography for those who wish to go more deeply 
into the subject. It is very worthwhile. Justin H. Fo.tkertTH 
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BAR ASSOCIATION NEWS 


An oportunity for questions and discussions from the floor was 
offered all who attended the Student Bar Association Forum held this 
quarter. The topic of discussion was the proposed change in the federal 
judiciary system. 

The meeting was the first of its kind to be sponsored by this organi- 
zation. Credit for its proposal goes to George Bailey who presided at 
the meeting. 

Speakers were Professor Robert M. Hunter of the College of Law, 
and Professors Francis Aumann and Ralph Martig of the department 
of Political Science. 














